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Responsibilities In The Transfer 
Of Stock" 


By FRANCIS T. CHRISTY 





During the past few years there have been increasing 
efforts on the part of a number of organized groups to es- 
tablish statutory definitions of the responsibilities of corpora- 
tions and their transfer agents in the transfer of stock. Among 
these groups are the Commission on Uniform State Laws, 
which sponsored the Uniform Fiduciaries Act, the American 
Law Institute and the National Conference of Commissioners 
on Uniform State Laws, which have jointly produced the new 
Uniform Commercial Code, the Committee on Simplification 
of Security Transfers of the Real Property, Probate and Trust 
Law Section of the American Bar Association, of which Com- 
mittee I am a member, the Trust Division of the American 
Bankers Association, the New York Stock Transfer Asso- 
ciation, some Stock Exchanges, and special committees repre- 
senting a number of local Bar Associations. The efforts in 
this direction stem largely from the annoyance that is often 
caused by the rules laid down by transfer agents to govern 
transfers of stock other than normal transfers by individuals 
in their own right. ‘These transfers are generally called “fi- 
duciary transfers’. Most transfer agents (and when I speak 
of “transfer agents” I include both professional transfer agents 
and corporations which transfer their own stock) have taken 
little part and have displayed little interest in this movement. 
There are a number of reasons for this,—one is that the prac- 


* From an address delivered before the Banking Law Section of the New York State 
Bar Association on January 27, 1955. Mr. Christy is a member of the New York City 
Bar. 
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tice of transferring stock has been well developed over the 
years and the transfer clerks have been thoroughly trained 
to follow such practice, another is that the Rules of the New 
York Stock Transfer Association, the membership of which 
includes the large banks and corporations all over the country 
and Canada, have become so well established and recognized 
that they have almost the force of law, and a third reason is that 
most of the so-called “Exoneration Statutes” adopted or pro- 
posed to date are so badly conceived and present so many 
problems that they offer danger rather than safety to the 
transfer agents. A further reason is that many transfer agents 
now carry insurance protecting them against claims arising 
from improper transfers of stock, so that they are not vitally 
interested in securing statutory protection. They are, of 
course, interested from a public relations standpoint in simpli- 
fying the transfer of stock, but no one has yet devised a method 
whereby they can do this with propriety and safety. They 
cannot just ignore the usual requirements in the case of fi- 
duciary transfers and rely on their insurance, as the insurance 
companies expect them to use the degree of care established 
by law in making transfers. 


In order to really understand the responsibilities in trans- 
ferring stock it is necessary to review, briefly, some ancient 
history. The cause of the confused thinking as to the duty 
and responsibility of a transfer agent, which persists to this 
day, can be traced back to an unfortunate remark by Judge 
Taney in Lowry v. Commercial & Farmers Trust Company 
(Fed. Cas. No. 8,581, pg. 1047; Taney 310), decided in 1848. 
Judge Taney said that a corporation is “the custodian of the 
shares of stock, and clothed with power sufficient to protect 
the rights of every one interested, from unauthorized trans- 
fers; it is a trust placed in the hands of the corporation for the 
protection of individual interests, and like every other trustee, 
it is bound to execute the trust with proper diligence and care, 
and is responsible for any injury sustained by its negligence 
or misconduct”. By this remark, Judge Taney rejected the 
English theory, which had been developed a number of years 
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earlier, that a corporation was not bound to notice trusts of 
its stock and could look solely to the legal estate. The out- 
standing authority on the law of trusts, Professor Austin W. 
Scott of Harvard Law School, has condemned the view ex- 
pressed by Judge Taney and the American Courts. In an 
article on “Participation in a Breach of Trust” in the Harvard 
Law Review (Vol. 34, pg. 465), he says: 


“In the United States it has been held that where the name of 
the holder of shares of stock or other corporate securities as regis- 
tered on the books of the corporation, is followed by the word 
‘trustee’ or other words indicating a fiduciary character, and the 
holder tranfers the securities in breach of trust, the corporation 
is liable for participation in the breach of trust if it registers the 
transfer without making inquiry as to the extent of the powers 
of the trustee, if such inquiry would have disclosed the breach of 
trust. The effect of this doctrine, which has never prevailed in 
England, is to put upon the corporation responsibility for pre- 
venting breaches of trust. But it seems absurd to compel the 
transfer agent of a corporation to determine the different questions 
which may arise as to the powers of a trustee. The effect is seri- 
ously to obstruct the administration of trusts and to increase the 
expenses of administration.” 


During the flourishing growth of the corporate business 
form following the Lowry Case and up to the early 1920's 
when the practice of transferring stock became more or less 
standardized, there were many instances of litigation involv- 
ing stock transfers. No clear pattern of responsibility on the 
part of the transfer agent appeared in these cases. Many 
courts went to extremes to impose onerous duties on the trans- 
fer agent, which gave rise, necessarily, to the imposition of 
requirements often considered harsh and unnecessary by an 
honest fiduciary attempting to transfer stock belonging to his 
estate. It is significant, however, that during the last twenty- 
five or thirty years there has been little litigation in this field. 
This is due, mainly to three things. The first is that the prac- 
tice of transferring stock and the requirements for transfer 
have become standardized and are better understood. The 
second is the clarification by stock exchanges, brokers and 
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transfer agents of the effect of the signature guaranty. The 
third is the modern practice, which has become widespread, 
of holding fiduciary stock in the name of a nominee. This 
nominee practice is now supported by statutory authority in 
over thirty states. 


However, the old cases exist as a body of law defining the 
responsibilities in transferring stock, and the transfer agent 
must necessarily impose the historic requirements for transfer 
in order to protect itself. There are only two ways in which 
this situation can be corrected and brought into line with modern 
business practice. A decision by an authoritative court (prob- 
ably it would have to be the Supreme Court of the United 
States) defining the duties and responsibilities of a transfer 
agent would, of course, replace the old body of law and give 
the transfer agents a reason for modernizing their require- 
ments. It is not likely, however, that such a decision could be 
secured. The other way is the widespread adoption of a uni- 
form and practical statutory definition of the responsibility 
of a transfer agent in making fiduciary transfers. I want to 
stress the words “widespread”, “uniform” and “practical”, for 
reasons which will appear later. Parenthetically, I might 
explain that I am calling such a statutory definition an “ex- 
oneration statute” because that is the term popularly used. 
although it is not a very good one from the standpoint of 
accurately describing the subject matter. 


In passing, I might also mention two other suggestions 
that have been made for simplifying fiduciary transfers. One 
is the extension of the use of the so-called “Standard Indem- 
nity Agreement”, which is given by a bank or trust company 
acting as fiduciary to the transfer agent in lieu of the usual 
documents to support the transfer. This would not help the 
individual fiduciary, whose agreement would not be accepted 
by the transfer agent. The other suggestion is some form 
of cheap insurance which could be purchased by the fiduciary 
and offered to the transfer agent in lieu of documents. This 
is shortly to be considered by the Court and Judicial Bond 
Advisory Committee of the Surety Association of America. 
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Before proceeding to a discussion of the statutory attempts 
to defirie the responsibility of a transfer agent, it is advisable 
to get clearly in mind that there are two fundamental types 
of responsibility. The failure of many lawyers and legisla- 
tors to grasp the distinction between these two types is sur- 
prising, and is one reason why some of the statutes heretofore 
adopted are useless and, indeed, dangerous. The first type 
is responsibility for an unauthorized and void transfer, here- 
inafter called a “wrongful transfer,’ and the second type is 
responsibility for a transfer by a fiduciary in breach of his 
trust which is voidable by the beneficiary, hereinafter called 
a “transfer in breach of trust.” The primary example of a 
wrongful transfer is, of course, a transfer on a forged endorse- 
ment. Other examples are transfers by a corporate officer 
or by an agent without authority, by a fiduciary who has not 
been legally appointed or who has been removed and who 
endorses the stock in the name of a decedent, or a minor or an 
incompetent, or by a fiduciary without obtaining a court order 
where a transfer without court order is void. These examples 
are to be compared with transfers by a fiduciary which are not 
in the regular course of administration of the estate or in ac- 
cordance with the terms of the trust. These are transfers in 
breach of trust and may be attacked by the beneficiary or by 
a successor fiduciary as voidable transfers. No one quarrels 
much with the requirements imposed by a transfer agent to 
protect itself against wrongful transfers, such as a signature 
guaranty, a certified copy of a corporate resolution, evidence 
of the appointment of the fiduciary, and a court order where 
it is necessary for the validity of the transfer. The quarrel 
comes when the transfer agent asks to look at the will or the 
trust instrument and then requires an executor to prove that 
the debts of the estate have been paid or that the transfer is 
by way of sale of the shares or that the transferee is a legatee; 
or a trustee to prove that he has a power of sale or that the 
life tenant is dead where the transferee is a remainderman or 
that the transferee has reached the age when distribution to him 
is directed by the trust instrument; or a guardian to prove that 
his ward has reached majority where the transfer is to the 
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ward; or a fiduciary to prove that a transfer to his individual 
name is proper. But, under existing law, the transfer agent 
must look at such papers and must require such proof. To 
eliminate this duty of a transfer agent is not unfair to the 
beneficial owner of the stock,—the fiduciary was selected by 
the person creating the fiduciary relationship, and the transfer 
agent should not have to be a watchdog to keep him honest. 


The difference between a wrongful transfer and a transfer 
in breach of trust has always been recognized in England. As 
long ago as 1845 the Companies Act contained a provision 
to the effect that “No notice of any trust, express, implied or 
constructive, shall be entered on the register, or be receivable 
by the registrar, in the case of companies registered in Eng- 
land.” Such a provision has been preserved in all subsequent 
Companies Acts and it has been the practice to incorporate 
the same provision in the charters of English companies. 
Canada and its provinces follow the English practice and have 
similar statutes. ‘There is also a statute of similar import in 
Massachusetts, and, at one time, there were such statutes in 
Pennsylvania and Illinois. 


Although the English type statute has merit in that it 
strikes at the true evil to be corrected, namely, responsibility 
for transfers in breach of trust, it is too broad in language to 
suit the American practice where statutes are supposed to 
spell out the subject matter in considerable detail. This de- 
votion to detail has been the ruination of some of the American 
statutes which have tried to define the responsibilities of a 
transfer agent. 

The Uniform Fiduciaries Act made a good start in trying 
to adapt the English type statute to the American practice 
with a minimum of detail. Section 8 of this Act provides, in 
substance, that a transfer agent in transferring stock registered 
in the name of a fiduciary is not bound to inquire whether the 
fiduciary is committing a breach of trust and is not liable for 
registering such a transfer unless it has actual knowledge that 
a breach of trust is being committed. The major weakness 
of the Uniform Fiduciaries Act is that it is limited to the case 
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where the stock is registered in the name of the fiduciary, thus 
eliminating cases where the stock is registered in the name 
of the person for whom the fiduciary is acting in endorsing 
and transferring the stock, such as a decedent or a ward. Ac- 
cording to a commentary by the draftsmen of the Act, this 
limitation was used to avoid interference with the waiver pro- 
visions of inheritance tax statutes. The limitation could have 
been avoided, however, by an express provision that the re- 
quirements of inheritance tax statutes would not be affected 
by the Act. The wording of the Act also technically bars 
from the benefit of the statute stock standing in the name of 
a person known by the transfer agent to be a nominee, but 
this has been corrected in a number of states by amending 
the Act to include stock registered in the name of a nominee 
of the fiduciary. 

The Uniform F'iduciaries Act or statutes similar to Sec- 
tion 8 of the Act have now been adopted in twenty-eight 
states and in the territories of Alaska and Hawaii. 


In one state, New York, an attempt has been made to cor- 
rect the defect in the Uniform Fiduciaries Act abovementioned, 
namely, that it is limited to cases where the stock is registered 
in the name of the fiduciary. When Section 3 of the Act was 
adopted in New York in 1937, an additional section was added 
providing, in substance, that a transfer by an acting fiduciary 
of stock in the name of a decedent or a minor or a ward or an 
incompetent or a deceased or discharged fiduciary imposed no 
duty on the transfer agent to inquire whether the fiduciary was 
committing a breach of trust or to see to the performance of 
the fiduciary obligation, and that a transfer agent would not be 
liable for any such transfer unless it had actual knowledge 
of a breach of trust or knowledge of such facts as to make 
its action in transferring the stock amount to bad faith (Gen- 
eral Business Law, Sec. 359-K). 

There are two points of importance in the Uniform Fi- 
duciaries Act as adopted in New York. One is that the 
transfer agent is relieved expressly of the duty to inquire as 
to the nature of a transfer by a fiduciary. This means that 
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the transfer agent does not have to examine wills or trust in- 
struments, although it does, of course, have to satisfy itself 
that the fiduciary is the proper person to assign the stock. 


The second point of importance is that the transfer agent 
is held liable only where it has actual knowledge that the fi- 
duciary is committing a breach of trust or has knowledge of 
such facts that its action amounts to bad faith. This means 
that knowledge only that the transfer may or may not be a 
breach of trust, such as a transfer to the individual name of the 
fiduciary, would not be enough to make the transfer agent liable 
if it turned out that the transfer was a breach of trust. There 
has been some criticism of this provision, however, in that 
it does not go far enough and that a recorded will or trust 
instrument might be held to give actual knowledge. This 
argument seems to be rather far fetched, as a transfer agent 
could not be expected to search the records at the domicile 
of the fiduciary. The argument could be overcome by a clause 
similar to the clause in the Massachusetts statute that actual 
knowledge is not given by a recorded instrument. 


Uniform reliance on these two points in the Act would 
do away with a good deal of the annoyance involved in fiduciary 
transfers of stock. If this is so, then why don’t transfer agents 
rely on the Uniform Fiduciaries Act? One answer is that 
the Act, except in the form adopted in New York, is not 
complete in that it is restricted to cases where the stock stands 
in the name of the fiduciary or a nominee. Another is that 
it has not yet been adopted in enough jurisdictions. It can 
be relied upon safely only where it has been adopted in every 
jurisdiction in which a claim might be made by the beneficiary, 
—the domicile of the corporation, the domicile of the transfer 
agent, and, possibly, the situs of the trust or fiduciary relation- 
ship. 
A number of states have adopted special exoneration sta- 
tutes which do not fall into any uniform pattern. The best 
of these is in Ohio, where the defining of the responsibilities 
of a transfer agent has been the subject of considerable study 
for a number of years by legislative commissions and the Bar 
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Associations. The first Ohio statute was based on the English 
law and provided that, if stock should be registered in the name 
of a fiduciary, the transfer agent could treat the fiduciary as 
the unqualified owner for all purposes and would not be bound 
to recognize any equitable interest in the shares or to see to 
the execution of any trust or obligation. This was superseded 
by a new statute in 1949 (Pages Rev. Code, Sec. 1701.38) 
which went into much more detail. In addition to incorporat- 
ing the substance of the old statute, the new statute provides 
that a transfer agent incurs no liability for a fiduciary transfer 
where it secures proof, satisfactory to it, of the appointment 
and qualification of the fiduciary. The statute also includes 
a few frills, such as a provision that when a corporation treats 
a minor as entitled to exercise any rights of ownership no sub- 
sequent avoidance of the transaction by the minor shall be 
effective against the corporation. According to the statute, 
participation by the transfer agent in a breach of trust makes 
the transfer agent liable only where it acts in bad faith. 


In California there is a statute to the effect that a fiduciary 
is presumed to have the power to accept and transfer stock, and 
the transfer agent is under no duty to inquire into any trust or 
other document or appointment under which the fiduciary is 
acting or whether the fiduciary is committing a breach of trust 
or exceeding his authority (Deerings Code, Corporations, Sec. 
2411). The liability of a transfer agent for a breach of trust 
is limited to where it has actual knowledge of the breach or of 
the invalidity of the trust or other document or appointment 
under which the fiduciary is acting. 


Massachusetts has a short statute providing that a transfer 
agent is not bound to see to the execution of any trust to which 
any shares are subject, or to ascertain or inquire whether the 
trust authorizes a transfer by the holder of the shares (Ann. 
Laws, Ch. 203, Sec. 21). The statute imposes a liability where 
the transfer agent had actual knowledge of the breach of trust, 
but the fact that the trust is of record does not constitute such 
actual knowledge. It is the practice of some Boston transfer 
agents to rely on this statute in certain cases. 
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The most recent of the non-uniform acts is the statute 
adopted in Wisconsin in 1958 (L. 1958, Ch. 399, Sec. 66, add- 
ing Sec. 180, 85, to Comp Sts.) at the instance of the joint 
committee on revision of the Wisconsin corporation laws ap- 
pointed by the State and Milwaukee Bar Associations. ‘The 
Wisconsin Act goes into more detail than the other statutes. 
It specifies six cases in which a transfer agent is not bound to 
make inquiry and is not to be held liable for lack of power, 
authority or capacity of the person endorsing the stock or for 
unrightfulness of the transfer. These six cases are (a) endorse- 
ments by an executor, administrator or testamentary or other 
trustee if proof is furnished that the signer was such at the date 
of signing, (b) endorsements by a guardian, committee, re- 
ceiver or other successor to, or custodian of, the interest of any 
person by operation of law if proof is furnished that the signer 
had been appointed as such by a court and was such at the date 
of signing, (c) endorsements by a nominee of a fiduciary or 
other person where the stock is registered in the name of such 
nominee, (d) endorsements by an incompetent unless the trans- 
fer agent has actual knowledge that the signer is under adjudi- 
cation of incompetence or under guardianship, (e) endorse- 
ments by an infant unless the transfer agent has actual know]l- 
edge that he is an infant, and (f) endorsements by a surviving 
joint tenant if proof is furnished that the other joint tenant 
is dead. 


The main trouble with the Wisconsin Act is that it requires 
proof that a fiduciary endorser was the fiduciary at the date 
of his endorsement. From the practical standpoint, this means, 
for instance, that the fiduciary and the transfer agent would 
have to make sure that the date on a surrogate’s certificate 
showing the appointment of an executor or administrator and 
the date of the endorsement were one and the same,—the pro- 
tection of the statute would be lost if there was any variance in 
the dates. From the legal standpoint, the date of endorsement 
has little importance, as the endorsement is ineffectual until 
the stock is delivered, and the transfer can be a rightful one, 
insofar as the authority of the fiduciary to make the transfer 
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is concerned, only if the endorser is the fiduciary at the date 
of delivery as well as at the date of signing. It is quite possible, 
if not probable, that an executor, upon being appointed, would 
get a supply of surrogate’s certificates and then endorse all 
of the stock certificates in the estate as of the date of the sur- 
rogates certificates, but it might be months before he made any 
delivery or before the stock was presented to the transfer agent 
for transfer. If the executor should be a bad actor and should 
be removed by the surrogate, he could, after his removal, sell 
the stock and deliver the certificates, accompanied by one of 
the old surrogate’s certificates, to a purchaser, who could then 
present them to the transfer agent. The transfer agent, noting 
that the date of endorsement and the date of the surrogate’s 
certificate were the same would properly transfer the stock 
in reliance on the statute, unless, of course, it had knowledge 
that the old executor had been removed. It would be use- 
less to try to change the wording of the Act to require proof 
that a fiduciary was the fiduciary at the date of delivery be- 
cause the transfer agent would then have to secure evidence 
as to the date of delivery, which could only be a self-serving 
statement by the fiduciary or the transferee. 


Another defect in the Wisconsin Act is that it requires 
proof that a testamentary or other trustee was trustee at the 
date of signing. A certified copy of the will would, of course, 
be proof that a testamentary trustee was appointed, but how 
could it be proved, other than by a self-serving statement by the 
trustee, that he was the trustee at the date of endorsing the 
stock, which might be many years after the probate of the will? 
The situation would be even worse for a trustee of an inter- 
vivos trust, as he would have to submit the original trust agree- 
ment to the transfer agent, which no trustee wants to do be- 
cause of the risk of losing the agreement. A copy certified 
by a bank might not be considered “proof” under the statute. 


Under the Wisconsin Act a transfer agent is not protected 
if it transfers stock on the endorsement of an infant where it 
has knowledge of the infancy. This is contrary to the common 
law rule that an infant can compel a transfer agent to trans- 
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fer his stock on his endorsement and that the transfer agent 
cannot be held liable for such transfer. It is also inconsistent 
with statutes in Ohio and other states which provide that if 
a corporation treats a minor as entitled to exercise rights of 
ownership of his stock it shall not be liable if the minor later 
disaffirms the transaction. 


The Wisconsin Act also contains a provision which, pre- 
sumably, is an attempt to make the Act apply where a corpora- 
tion may transfer stock outside of the state. Such provision 
is that a corporation acting outside the state in connection with 
the transfer of its stock shall have no greater obligation to 
the holder or owner of any certificate for the shares than one 
acting within the state. Whether or not the attempt will be 
successful seems open to some doubt. 


The latest and most powerful attempt to define the respon- 
sibilities of a transfer agent by statute is the new Uniform 
Commercial Code. The Code, of course, covers a wide range 
of subjects in addition to stock transfers. The relevent pro- 
visions are contained in Article 8 of the Code, although there 
are sections in other articles which are of interest to transfer 
agents and others in the field. 

Unfortunately, the provisions of Article 8 of the Code 
reflect little knowledge on the part of the draftsmen of the 
practical aspects of the transfer of stock and little effort to 
consider the views of those who are familiar with such practical 
aspects. The Code has been submitted to the legislatures of a 
number of states with a strong drive behind it. It has already 
been adopted in Pennsylvania (L. 1958, No. 1). In New 
York hearings on the Code have been held by the law Revision 
Commission, and the views of some transfer agents as to Article 
8 have been expressed at such hearings. The substance of such 
views is that Article 8 requires some rather substantial amend- 
ments in order to make it workable. Similar views have been 
expressed by the Subcommittee on the Uniform Commercial 
Code of the American Bankers Association (Report dated 
October 17, 1954, pg. 68) and by the Committee on Simplifica- 
tion of Security Transfers of the American Bar Association 
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(1954 Proceedings, Part 1 Probate and Trust Law Division, 
Section of Real Property, Probate and Trust Law, pg. 130). 
‘The Committee on Uniform State Laws of the Association 
of the Bar of the City of New York acting jointly with the 
Special Committee on the Uniform Commercial Code of the 
New York State Bar Association recommends further study 
of the entire Code before adoption. 

The soundness of these views is demonstrated by the fact 
that the backers of the Code have already appointed a sub- 
committee to consider revision of Article 8. It is hard to 
understand why the bugs in Article 8 were not exterminated 
before the Code was turned loose. 

It may be assumed that groups in states other than New 
York also will want amendments in Article 8, which means 
that, if the Code is to be amended before passage by various 
state legislatures, the vital element of uniformity will be des- 
troyed. As was said by one of the New York transfer agents 
(John C. Bancroft of The Bank of New York) in testifying 
before the Law Revision Commission: “New York may adopt 
Article 8 with revisions such as are suggested here; but if each 
subsequent state adopts Article 8 with greater or less revisions, 
the transfer agents will be in a very difficult position in trying 
to bring together the varying wordings of the laws of the dif- 
ferent jurisdictions which might apply to the particular trans- 
fer in question.” 


(To Be Continued) 








The Safe Deposit Business: 
Its Bailment Law“ 


By ROLLIN C. HUGGINS 
Attorney for The Northern Trust Company, Chicago 


The principles of the law of bailments were developed 
originally by the Civil law. They were adopted at an early 
date into the common law of England, and have become so 
interwoven with, and governed by, the rules developed in the 
common-law system of jurisprudence that the origin of the 
concept is of little more than historical interest. “Bailee” is the 
term applied to the person who receives the possession or con- 
trol of personal property under circumstances constituting a 
bailment. “Bailor” is the name given to the person from whom 
the property is received. ‘“Bailment” derives from the French 
“bailler” meaning “to deliver.” In general, bailment is a con- 
tractual relation. The contract may be expressed or implied. 
It is the element of lawful possession, however created, and the 
duty to account for the property as the property of another, 
that creates the bailment. This is true regardless of whether 
or not such possession is based on contract in the ordinary sense. 


Where a safe deposit company leases a safe deposit box and 
the lessee places property in the box, the relation of bailee and 
bailor is created. There is a bailment. And, this is true even 
though the parties agree otherwise. The customer may be 
designated as “renter,” as “lessee,” as “contract-holder,” or 
otherwise. Nevertheless, whatever the contract says, he is in 
law a “bailor.” Likewise, regardless of the contract ter- 
minology, the safe deposit company is a “bailee.” We may 
ask: “why is this?’ Especially, when the parties had con- 
tracted in the name of landlord and tenant with language ap- 
plicable to a leasing. 

The answer to “why is this?” is in a sense historical; in an- 
other, perhaps accidental. Sometimes we find principles and 


* From an address delivered at the American Safe Deposit Association Convention in 
Richmond, Virginia, on April 29, 1955. 
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concepts established, because of the way a question is pre- 
sented.’ Then, with a precedent, various and sometimes sur- 
prising results flow from different situations. 


Lawyers (and judges are lawyers) like names and ter- 
minology. It helps their thinking. A tort is a tort. A con- 
tract is a contract. And by applying the appropriate tag to a 
situation, there is at hand a whole kit of rules appropriate to 
the situation. If you please, suppose we envision law as a 
filing cabinet, or rather a battery of filing cabinets, such as 
might line the wall of a filing vault. These cabinets are filled 
with drawers. Each drawer has a neat tab on it. These tabs 
read “Master and Servant,” “Landlord and tenant,” “Bailor 
and bailee,” “Intrastate commerce,” “Interstate commerce” 
and on ad infinitem. Incidentally, the size of the “Interstate” 
drawer has had to be enlarged several times in the past decade. 
When a drawer is opened, there inside is a neat array of filing 
slots for the rules and principles appropriate for the drawer. 
For example, once it is determined that a situation belongs 
in the landlord and tenant drawer, upon opening the drawer, 
therein right at hand, is the appropriate slots within which to 
classify the case. Case disposed of. Call the next. My, what 
a dream! If it were thus, International Machines would set 
up a punch card system and what would happen to us lawyers? 


For the purpose of this discussion suppose we proceed. 
When the cases involving the safe-deposit business arose, both 
the lawyers presenting the cases and the judges deciding them, 
had to decide in which drawer the case belonged. The choice 
narrowed down to the “Landlord and tenant” and the “Bailor 
and bailee” drawers. But as between the two there was quite 
a problem. Of course, a new drawer could have been estab- 
lished called “Safe-Deposit business.” But a new drawer is 
blank and without its complement of slots, rules and principles. 
This would have required the establishment of a whole new 
sub-filing system. No, the courts prefer to use an established 
filing drawer. And sometimes a case, if need be, can be re- 
stated so as to fit an established slot. 
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With this background, suppose we consider one case, per- 
haps the leading case in the country (certainly in Illinois) for 
the proposition that the safe-deposit business belongs in the 
bailment drawer. I refer to National Safe Deposit Co. v. 
Stead, 250 Ill. 584 (1911), affirmed 232 U.S. 58 (1914). In 
1909 Illinois enacted a comprehensive inheritance tax act. In 
Section 9 this Act, among other things, provided as follows: 


“No safe deposit company, trust company, corporation, bank 
or other institution, person or persons having in possession or 
under control securities, deposits or other assets belonging to or 
standing in the name of a decedent . . . shall deliver or transfer 
the same ... unless notice of the time and place of such in- 
tended delivery be served upon the State Treasurer and Attorney 
General ... ” 


The above was followed by a clause requiring the retention 
of a sufficient portion of the property to pay any tax thereafter 
assessed. There was a further penalty provision making the 
safe deposit company, in case of failure to comply, liable for 
the tax and a penalty of $1,000. I call your attention to the 


requirement—for the Act to apply,— that the property be 
“in possession or under control’. 

The National Safe Deposit Company filed its bill against 
the Attorney General and others to restrain the enforcement 
of Section 9 of this Act. The suit was a representative suit 
brought on behalf of all others similarly situated. The Safe 
Deposit Company was conducting its business in the usual 
manner with a control key and with no access possible without 
the renter’s key. It was shown that it had no knowledge as to 
the contents of its renters’ boxes. The sole object of the bill 
was to test the constitutionality of Section 9. 

The court considered that for the proper decision of the 
case, it should determine the exact relation which the safe 
deposit company sustained to a person to whom it rented a box 
and to the property placed in such box by the lessee. As 
stated by the court, p. 593, “according to our view, the cor- 
rect determination of those questions will simplify many of the 
questions discussed in the briefs and eliminate others.” It may 
be noted that, although the court doesn’t talk of law as a filing 
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cabinet and of filing drawers, acually the approach is just 
that. That is to say; determine the relationship of the com- 
pany (1) to its box renter and (2) to the property in the box. 
Once these relationships are determined, — i.e. classified, — 
we will then have the applicable rules and we (meaning the 
court) can decide the case. 








Having stated its problem the Illinois court promptly 
decided that the relationship was that of bailor and bailee. It 
said, p. 593-4: 











“We think it clear that where a safety deposit company leases 
a safety deposit box or safe, and the lessee takes possession of the 
box or safe and places therein his securities or other valuables, 
the relation of bailee and bailor is created between the parties to 
the transaction as to such securities or other valuables, and that 
the fact that the safety deposit company does not know, and 
that it is not expected it shall know, the character or description 
of the property which is deposited in such safety deposit box or 
safe does not change that relation, any more than the relation 
of a bailee who should receive for safe keeping a trunk from a 
bailor would be changed by reason of the fact that the trunk was 
locked and the key retained by the bailor, although the obligation 
resting upon the bailee with reference to the care he should be- 
stow upon the property in the trunk might depend upon his 
knowledge of the contents of the trunk. Obviously, the bailee 
would be in possession of the trunk and its contents, and no 
amount of argument would demonstrate that while the trunk was 
in possession of the bailee its contents were in the possession of 
the bailor, solely by reason of the fact that the bailor of the trunk 
retained the key and the bailee did not have access to the trunk. 
We are of the opinion that the relation of bailee and bailor exists 
between the appellant and its lessees, and that the deposit of the 
securities and valuables by its lessees in rented safety deposit 
boxes or safes is a bailment, and that the law applicable to bail- 
ment, generally, applies to such transaction and to such property.” 





























This language with its reference to the locked trunk is 
frequently cited by text-writers. It may be noted that the 
court in posing the case refers to a “bailee” who shall receive 
for safe keeping a trunk. This is a little like our Illinois statute 
on forgery which defines the crime as applicable to a person 
who shall “make, alter, forge,” etc. a forger is one who forges. 
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I do not quote from the Stead case critically, however, I 
want to demonstrate why the safe deposit business is in the 
bailee-bailor drawer of my hypothetical filing cabinet. With 
this in mind, I call attention to the concluding lines from the 
above quotation, p. 593: 


“ |. . We are of the opinion that the relation of bailee and 
bailor exists between the appellant and its lessees, and that the 
deposit of the securities and valuables by its lessees in rented 
safety deposit boxes is a bailment, and that the law applicable to 
bailments generally, applies to such transactions and to such 
property.” (emphasis supplied) 


Note the final “and” clause;—“and that—the law applic- 
able to bailments generally, applies to such transactions and 
to such property.” 

From here the Illinois court, (1) cited and discussed earlier 
cases both from Illinois and elsewhere tending to support its 
view, (2) held that a bailee as a matter of law is in possession 
of the bailed property, (8) held that upon death of a bailor, 
the bailee has the duty to deliver to the party upon whom the 
law casts title (i.e. the executor or administrator), (4) held 
that the laws of descent and the right to devise are statutory, 
not inherent, (5) held inheritance tax is a tax upon succession, 
(6) held that the state has an interest in every estate subject 
to tax, (7) held that the state as owner or part-owner of prop- 
erty has a right to be informed thereof, and (8) held that 
Section 9 was not an unreasonable measure to protect the 
state from the loss of property in which it has a vested right. 
In short, the constitutionality of the safe-deposit box examina- 
tion was upheld. The court further considered the joint sur- 
vivorship boxes and the partnership situations and again came 
out that Section 9 violated no constitutional right. 

The Illinois court paid little attention to the so-called rental 
contract and gave no weight to its terms as establishing the 
applicable relationship. The safe deposit company’s attorneys 
were urging the landlord-tenant relationship. I return to my 
hypothetical filing cabinet. Not only do the courts see the 
outside tabs on the drawers, but also frequently they know, 
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(or look inside to find out) what filing slots are inside the 
drawer. If a certain result is desired, of course the drawer 
must be selected which contains the desired slot, or rule. In 
the Stead case the landlord-tenant relationship would not have 
placed the safe deposit company in possession. The landlord- 
tenant drawer says the tenant is in possession (as a matter of 
law) of personal property in a rented premises. To have 
adopted the landlord-tenant relationship might, and prob- 
ably would, have taken the safe deposit company beyond the 
thrust of Section 9 which bears upon the party “in possession.” 
To be effective—in protecting the inheritance tax revenues,— 
it is obvious (and was obvious to the court) that Section 9 
requiring the box examination should apply to safe deposit 
companies. 


When the Stead case was before the Supreme Court of 
United States, 232 U. S. 58 (1914), that court affirmed but 
grounded its affirmance upon the control aspect of the relation- 
ship. However, it clearly indicated that the Illinois court was 
within its province in defining the relationship, p. 68-69: 


“ |. . The Illinois Supreme Court held that the relation cre- 
ated by the Deposit Company’s contract was that of bailor and 
bailee. That construction by the state court is controlling, un- 
less, as claimed by the complainant, it makes the statute violate 
the Fourteenth Amendment as being an arbitrary attempt to 
create liabilities arising out of possession, where there was no 
possession in fact. 

“Certainly the person who rented the box was not in actual 
possession of its contents. For the valuables were in a safe built 
into the company’s vault and therefore in a sense “under the 
protection of the house.” The owner could not obtain access to 
the box without being admitted to the vault, nor could he open 
the box without the use of the company’s master key. Both in 
law, and by the express provisions of the contract, the company 
stood in such relation to the property as to make it liable if, dur- 
ing the lifetime of the owner, it negligently permitted unauthor- 
ized persons to remove the contents, even though it might be 
under color of legal process. . . .” 


I must not exhaust my line with the Stead case, but it is 
worth some further examination. This was not an issue bet- 
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ween the parties to the rental contract,— the company and the 
box holder. The issue was with the state. Tax considerations 
as distinguished from civil liabilities were being considered. 
Negligence was not in the case. Neither tort nor contract 
issues were before the court. Nevertheless, the relationship 
of bailment was established and in the words of the Lllinois 
court: “the law applicable to bailments generally, applies.” 


In Illinois, the Stead case settles it that the relationship is 
that of bailee and bailor. The early case of Mayer v. Brensin- 
ger, 180 Ill. 110 (1899) was to the same effect. California, 
Cussen v. Southern California Savings Bank, 133 Cal. 534, 65 
P. 1099; North Carolina, Morgan v. Citizens Bank, 190 N.C. 
209, 129 S.E. 585; Ohio, Wilson v. Citizens Central Bank 
of Nelsonville, 56 O. App. 478, 11 N.E.2d 118; Oregon, Bank 
of California v. Portland, 157 Ore. 208, 69 P.2d 273, Pennsyl- 
vania, Conneautville Bank’s Estate (Re Sturtivant), 280 Pa. 
545, 124 A. 745; Tennessee, Young v. First National Bank, 
150 Tenn. 451, 265 S.W. 681; Utah, West Cache Sugar Co. 
v. Hendrickson, 56 Utah 327, 190 P. 946; Rhode Island, Til- 
linghast v. Johnson, 34 R.1., 136, 82 A. 788; and New York, 
Roberts v. Stuyvesant Safe Deposit Co., 48 N.Y. 57, 25 N.E. 
294, are allin accord. It is stated (6 Am. Juris. 491) that the 
decided weight of authority is that the principles of law to be 
applied are those of bailment. I find few authorities to the 
contrary. 


In my examination of the law, I ran into the same thing 
that I have repeatedly experienced in trying to advise with 
respect to the operation of our safe deposit business at The 
Northern Trust Company. I refer to the lack of judicial 
authority governing the many problems that arise in our day 
to day operation. When one considers (1) the scope of the 
business, (2) the long time that safe deposit companies and 
banks have engaged in the business, and (3) the really large 
(but unknown) value of the property lodged in safe deposit 
vaults, it is surprising how both relatively but also quantatively 
few are the number of cases involving the safe deposit business. 
This circumstance, in my opinion, is a genuine tribute to the 
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carefulness and the integrity of the operators of the business, 
past and present. Vault operators are a careful and honest 
lot. They know their business and keep out of trouble. If all 
businesses attracted people of comparable capacity and integ- 
rity, there would be even more hungry lawyers. I make this 
point in tribute to your profession, not to complain. 


In rejecting the proposition that the relationship is that of 
landlord and tenant, the courts have been more realistic than 
the safe deposit companies with their contracts and the leasing 
terminology used therein. The tenant,—so-called—, is not 
renting storage space. Neither is the company renting space 
as such. The essence of the transaction,—the something being 
sold — is safety. The customer is bargaining for safety, not 
space. Our advertising men, in this respect, are more honest 
than the contract draftsmen. They advertise safety. The 
usual rental contract is a contradiction in terms. If it were 
a true leasing arrangement,—there would be no occasion for 
clauses dealing with negligence, presumption of loss, respon- 
sibility for contents and the like. The contracts use the 
terminology of leasing, with substance tailored to bailment 
and the principles thereof. The wide-awake vault operator 
is not confused by his own contract. He knows he is a bailee 
and acts accordingly. 


Having a bailment, suppose we list some of the significant 
principles :—the slots or rules in my hypothetical filing drawer, 
labeled “bailees and bailors.” They are: 


(1) Title and Right of Property 

(2) Termination of Bailment 

(3) Rights, Duties and Liabilities of Parties 
(a) Generally 
(b) As governed by Statute 
(c) As dependent on Contract 
(d) As dependent on Special Contract 
(e) With respect to Return of, or Accounting for Contents 

of Box 

(f) In Respect of Care and Negligence 
(g) Extent of Liability Generally 
(h) Contributory Negligence of Depositor 
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(i) Where Access is Sought by Third Person or Joint Lessee 

(j) Access sought on Alleged Authority of Legal Process 

Practice and Procedure 

(a) Generally 

(b) Parties 

(c) Pleading 

(d) Evidence, Burden of Proof, Prima Facie Case, and Pre- 
sumptions 

(e) Admissability of Evidence 

(f) Statements, Admissions and Declarations 

(g) Testimony Showing that Property Actually was in Box 

(h) Weight and Sufficiency of Evidence 

(i) Particular Circumstances 

(j) Trial-Province of Court and Jury-Law or Fact 

(k) Order of Proof; Anticipating Defense 

(1) Instructions 


(4 


= 


This listing,—taken from a law textbook,—shows the slots 
or rules in the bailment drawer—under the subhead of safe 
deposit business. Many of these subjects, particularly those 
dealing with practice and procedure, such as order of proof, 
instructions and the like, are of little interest to this meeting. 
For such matters, you rely on your lawyer. That is his prob- 
lem. 

Suppose we look at another listing. It goes as follows: 


(1) Personnel 

(2) Leases on Contracts 
(8) Rules and Regulations 
(4) Powers of Attorney 
(5) Court Appointments 
(6) Accesses 

(7) Insurance 

(8) Keys and Locks 

(9) Vault Records 

(10) Storage 

(11) Statutes, Court cases, Rulings 
(12) Forms 


This list comes from the tabs in the Manual of Safe Deposit 
Practice published by the Massachusetts Safe Deposit Associa- 
tion. Incidentally, this Manual should be recommended read- 
ing for any vault operator. This list is somewhat different 
from the chapter headings taken from my law textbook. Both 


THE BANKING LAW JOURNAL 783 


are dealing with the same thing, — the safe deposit business. 
The difference is in the point of view; the applicable law and 
how to present it in court on the one hand, and the operation of 
the business on the other. 


With this background suppose we see how these lists or 
principles operate on a given set of facts. A lady maintained 
a box at a safe deposit company. She placed money—sub- 
stantial sums of it in envelopes,—in her box. The vault opera- 
tion was the usual two-key operation, requiring the renter’s 
key together with the guard-key for an access. Ordinarily 
only one employee of the company was in charge of the vault. 
More than 1900 safe deposit boxes were in the vault. No 
record was kept of the people who came in and went out. Or- 
dinarily identification was required for an access but on oc- 
casion persons had gained admission to the vault without 
identification. The box renter testified that when she came to 
look for her money theretofore placed in her box, $10,000 
thereof was missing. There was no evidence of any tampering 
with the lock on the box. She further testified that, although 
envelopes containing $10,000 were removed, other envelopes 
containing $8,000 were allowed to remain. Many of you re- 
cognize this recital as the high-lights of Veihelmann v. Manu- 
facturers Safe Deposit Company, 306 N.Y. 831, 118 N.E. 
2nd 831 (1954) earlier decided on a pleading point in 303 N.Y. 
526, 104 N.E. 2nd 888 (1952). 


The 1952 decision held that a directed verdict in favor of 
the vault company was erroneous as constituting an invasion 
of the plaintiff’s right to have a jury pass upon the credibility 
of the witnesses. The jury (at the trial) found for the plaintiff 
and the judgment against the vault company was affirmed. 
The reasoning may be summarized as follows: (1) the rela- 
tionship of the parties was that of bailor and bailee, (2) the 
bailee had a duty to return the property to the bailor under the 
law of bailments, (3) the plaintiff’s testimony that she placed 
the money in the box and of its disappearance constituted a 
prima facie case, (4) this testimony raised a presumption that 
the company failed in its duty to exercise a high degree of care, 
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(5) the company’s evidence created an issue of fact as to the 
existence of negligence, (6) the issue of fact was for the jury 
to decide, and finally (7) the jury having found for the plain- 
tiff, the court must affirm. The net effect of all this is that in 
the case of unexplained loss of propery (property missing 
from the box) the rule of a prima facie case and the presump- 
tion resulting therefrom will throw resultant loss on a safe de- 
posit company. This all results from the first basic step in the 
reasoning, that the relationship is one of bailor and bailee. 
Three judges dissented in the application of the basic bailment 
law to a situation wherein the renter had joint control. The 
New York State Safe Deposit Association, as amicus curiae, 
filed a brief contending for the landlord and tenant relation- 
ship but the New York court was not persuaded. 


Once the courts have determined on a certain filing drawer, 
the die is cast. The safe deposit business is a bailment business. 
As new questions arise the best bet is to rely on the law of 
bailments for the answer. 


So much for Mrs. Veihelmann. Her case has had more 
than its share of notice in safe deposit circles. It is news- 
worthy when a safe-deposit company loses a case of this nature. 
Had the safe-deposit company won, I doubt that the case 
would have created more than a ripple. Although of little 
comfort to Manufacturers Safe Deposit Company, the case 
has caused all of us to review our procedures and think. To 
that extent it may have contributed something. Personally, 
I do not like the case nor the reasoning upon which it rests. It 
demonstrates—to my mind—that our business does not belong 
in the bailment drawer. That is not to say that we belong 
in the landlord and tenant drawer. I should like to see a new 
filing drawer established for the safe-deposit business with 
slots or principles that realistically apply to our business. Act- 
ually, the relationship should not be that of bailee-bailor in its 
historic sense. Nor should it be landlord and tenant in its 
historic sense. We are in a business wherein some but not all 
of the principles of bailments and some but not all of those 
of landlord and tenant should apply. 
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However, in appraising our situation we must be realistic. 
The cases label the safe-deposit business as a bailment situation. 
Safe-deposit operators must govern themselves accordingly. 
Our best protection lies not in the courts (nor in the legisla- 
tures) but'in our operations. Careful operation must prevent 
the case from being filed. Once the case of an unexplained 
disappearance is in the courts, your lawyer has a tough assign- 
ment. The presumption and burden-of-proof is against him. 
The factual inquiry is whether there was or was not negligence. 
This is in the jury’s, not the judge’s province to decide. More 
often than not, the safe-deposit business is a department of, 
or an affiliate of, a bank. It is notorious that a corporation 
when arrayed against an individual frequently has a difficult 
time. 


Do not reach for your checkbook the minute a claim based 
upon unexplained disappearance is made. If your operation 
is sound, you may prevail if litigation results. Safe-deposit 
companies do not lose all their cases. Better yet, talk it out 
with the claimant. Explain your practices and procedures. 
The chances are that your customer will have a flash of recol- 
lection and the case will be disposed of. 


With the safe-deposit business, some may say: “How can 
our business” be called a bailment operation? My answer is not 
to exlain the “how” of it, but to declare that is where the cases 
put it. My subject, as assigned on the program, was “Bailor 
and Bailee vs. Landlord and Tenant.” My study soon con- 
vinced me that the “vs.” in the title was illusory. Except for a 
few early cases, New Hampshire, Minnesota and possibly Mas- 
sachusetts, the weight of authority seems to indicate the safe- 
deposit business is governed by the law of bailment. In Illinois 
or New York and in most states the case for Landlord and 
Tenant is lost. We will have to govern ourselves accordingly. 











BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





State Banking Board’s Determination 
Overruled by Court 


An interesting case which somewhat outlines the powers of 
a quasi-judicial banking board has been decided in Mississippi. 
The decision touches on various important phases of banking 
law such as a bank’s right to notice and the constitutionality of 
certain acts of an administrative agency, but the central point 
of the case concerned whether or not the State Banking Board 
could rightly require a bank to sell a portion of its stock. The 
question occurred when proponents of a new bank applied 
to the Board for a charter. After numerous hearings were 
held the Board decided that the new charter should be issued 
unless the existing bank sold 49% of its stock to the proponents 
of the new bank. In holding that this decision of the banking 
board was beyond its power the court stated that compliance 
with such a decision would give the proponents of the new bank 
the power to get control of the existing bank “as soon as they 
could acquire from one of the stockholders in the existing bank 
enough stock, at a price satisfactory to him, to gain such 
control”. It also pointed out that such a decision would en- 
courage anyone who wanted stock in the existing bank simply 
to apply for a certificate of necessity for anew bank. Oliphant 
et al. v. The Carthage Bank, Supreme Court of Mississippi, 
80 So.2d 68. The opinion of the Court is as follows: ~ 


McGEHEE, C. J.—This is an appeal from the Chancery Court of 
Leake County and is from the action of that court in overruling the 
motion of the appellants, B. T. Oliphant and others, to docket and dis- 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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miss an appeal which had been taken to that court by the appellee, The 
Carthage Bank, from the action of the State Banking Board in con- 
nection ‘with an application of the appellants here for a certificate of 
authority and necessity issued to them on May 24, 1954, for the in- 
corporation of a new bank at Carthage to be known as The Peoples Bank 
of Leake County. The appeal here from the chancery court is also 
from the action of that court in reversing and remanding the cause to 
the State Banking Board, to be proceeded with in the manner pro- 
vided by law, after the chancery court had found on the merits of the 
appeal by The Carthage Bank that the proceedings theretofore taken 
by the State Banking Board were null and void. 

It appears that on November 6, 1953, B. T. Oliphant and several 
others signed and filed with C. T. Johnson, the State Comptroller of 
Banks, a petition asking for a certificate of public convenience and 
necessity to incorporate a new bank in the Town of Carthage in Leake 
County, pursuant to the provisions of Section 5160, Code of 1942, 
as amended by Chap. 203, Laws of 1948, and attached to their petition 
a copy of the proposed charter of incorporation; that on February 10, 
1954, the State Comptroller of Banks called a meeting of the State 
Banking Board for 10 o’clock A. M. on the 26th day of February 1954, 
for the purpose of hearing the application. Pursuant to the said 
statute, as amended by Chap. 203, Laws of 1948, the State Comptroller 
notified the appellee here, The Carthage Bank, of the said meeting and 
invited it to be present and with the right to be heard on the question 
of whether the public convenience and necessity required the establish- 
ment of a new bank at Carthage; that on February 26, 1954, the meet- 
ing of the Banking Board was held in the Woolfolk State Office Building 
at Jackson for the purpose of considering the application of the propo- 
nents of the new bank, when the proponents of the new bank and 
the opponents thereof were present, represented by attorneys and when 
nine witnesses were introduced by the proponents in support of their 
application; that the hearing was not completed on that date, and the 
meeting of the State Banking Board was adjourned subject to call; that 
on March 12, 1954, another meeting was held in the said Woolfolk State 
Office Building when the proponents of the new bank introduced addi- 
tional evidence and The Carthage Bank and other interested persons 
introduced a number of witnesses to testify against the contention that 
the public convenience and necessity required the establishment of the 
proposed new bank; and that Chap. 203, Laws of 1948, and the prior 
statutes did not make it mandatory that the oral testimony given before 
the State Banking Board should be taken down and transcribed by a 
stenographer, and on account of the testimony offered by the proponents 
having been taken by a court reporter on February 26, 1954, under 
private employment by The Carthage Bank, the transcribed notes were 
not made a part of the record on appeal to the chancery court for the 
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reason that the transcript covered the testimony only of the proponents’ 
witnesses heard on that date, and the testimony taken at the subsequent 
hearing on March 12, 1954, having been taken by another stenographer 
on a recording machine which had failed to record the testimony be- 
cause of mechanical defects, with the result that no complete transcript 
could be made and embodied in the record on the appeal to the 
chancery court, and the testimony heard by the Banking Board is there- 
fore not a part of the record now before us. 

It appears that the appellee here, The Carthage Bank, was not 
only notified of the meeting of the Banking Board on February 26, 
1954, and permitted to participate in the hearing but it was also invited 
to be present at the meeting on March 12, 1954, and permitted to intro- 
duce considerable testimony at the hearing. However, the State Banking 
Board, after hearing oral arguments of attorneys representing the pro- 
ponents of the new bank and by those representing the opponents there- 
of, held an executive session on April 23, 1954, in the Woolfolk State 
Office Building, when and where it appears that it took the following 
action: 


“Motion by Mr. McKinney and unanimously adopted in Executive 
Session April 23, 1954. 

“Moved that the present Carthage Bank offer to the Proponents of 
the new bank 49% of the presently outstanding capital stock of the 
Carthage Bank at book value as of April 3, 1954. 

“If such an agreement is found to be impossible to arrive at, the 
Banking Board recommends that the applied for charter be granted. 

“It is further recommended that final determination be made 30 days 
from this date. 

“April 23, 1954.” 


Although the statute, Chap. 203 of the Laws of 1948, under which the 
State Banking Board was undertaking to operate, specifically provided 
that after the filing of the application for a certificate for authority and 
necessity to incorporate a new bank, the Comptroller should make an 
investigation to determine whether public necessity required the char- 
tering of the proposed new bank, and “record his findings in writing and 
draw up his recommendations to the Banking Board,” and to then call 
a meeting of the Banking Board to consider the application, the Comp- 
troller did not undertake to do this until April 23, 1954, when he pre- 
sented to the Banking Board a letter stating, among other things, that, 
“in an endeavor to correct the present trend in banking service and 
management at The Carthage Bank, I hereby recommend that this 
Board give favorable consideration to the pending application.” This 
letter did not contain a finding that in the opinion of the Comptroller, 
based upon his investigation, the public convenience and necessity re- 
quired the location of a new bank at Carthage. 
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Nor did the Banking Board “render a written opinion and decision,” 
either at the conclusion of the hearing on March 12, 1954, or after hearing 
oral arguments from both of the attorneys representing the proponents 
of the new bank and those representing the opponents thereof, which 
were heard on April 23, 1954, before the Banking Board went into the 
executive session and adopted the motion set forth in paragraph four of 
this opinion. 

The State Banking Board was at that time proceeding under the 
authority of Chap. 203, Laws of 1948, which amended Sec. 5160, Code of 
1942, and the second paragraph of which amending act requires that 
when the State Comptroller has completed the examination and made 
his investigation, he shall record his findings in writing and shall draw up 
his recommendations to the Banking Board, and that thereupon he shall 
call a meeting of the Board in writing to give consideration to his findings 
and recommendations, after giving notice of the meeting of the Banking 
Board to the prospective incorporators of the proposed new bank “and 
to any and all other interested persons and shall extend to them an in- 
vitation to be heard in writing or in person by the banking board.” The 
third paragraph of the said Act requires that “The banking board, at its 
meeting, shall consider the findings and recommendations of the state 
comptroller and shall hear such oral testimony as he may wish to give, 
and shall also receive information and hear testimony from the prospec- 
tive organizers of the proposed bank and from any and all other inter- 
ested persons, bearing upon the public necessity for the organization and 
operation of the new bank.” 

Paragraph four of the amending act provides, among other things, 
that “After considering the record submitted to it by the state comp- 
troller and his oral testimony and considering such other information and 
evidence, either written or oral, which has come before it, the banking 
board shall decide if it has before it sufficient information and evidence 
upon which it can dispose of the application to form the new bank.” It 
is further provided therein that “If it is determined that evidence and 
information is not sufficient” a date for a future meeting shall be set in 
order that the State Comptroller and the proponents of the new bank, 
as well as the opponents thereof, may secure additional information and 
evidence, after due notice of such meeting to the prospective incorpora- 
tors and other interested persons. It is then provided that the Board 
may order the oral testimony given before it to be taken down and tran- 
scribed by a stenographer. 

The fifth paragraph of the amending act provides, among other things, 
that “If the banking board, or a majority thereof, shall determine that it 
has before it sufficient evidence and information upon which to base a 
decision, then it shall under a written opinion and decision in the matter.” 
Of course this provision means that the Banking Board shall render a 
written opinion and decision as to whether or not the public convenience 
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and necessity requires the granting of the application to charter the pro- 
posed new bank. 

Under neither Chap. 208, Laws of 1948, nor under any prior statute, 
was an appeal from a decision of the State Banking Board allowable, but 
an appeal to the chancery court was provided for under House Bill No. 
86, Chap. 162, Laws of 1954, approved on May 4, 1954. At that time 
nothing had been done officially by the State Banking Board except to 
adopt the motion set forth and quoted in full in paragraph four of this 
opinion. The adoption of that motion was not a final judgment. It is 
in the nature of an order or an offer to The Carthage Bank for it to offer 
the proponents of the new bank 49% of the presently outstanding capital 
stock of The Carthage Bank at book value as of April 3, 1954. If it is 
an order, it dealt with a matter over which the State Banking Board had 
no jurisdiction so as to require The Carthage Bank to offer to the pro- 
ponents of the new bank 49% of its capital stock at book value or other- 
wise. If it is deemed to be an offer to The Carthage Bank that in the 
event it was willing to offer to the proponents of the new bank 49% of 
the presently outstanding capital stock of The Carthage Bank at book 
value, then the offer was outstanding when House Bill 86, Chap. 162, 
Laws of 1954, approved on May 4, 1954, went into effect. 

The offer was rejected by the stockholders of The Carthage Bank on 
May 5, 1954, and the State Banking Board was notified of the rejection of 
the offer by The Carthage Bank on May 8, 1954. The Carthage Bank 
had been furnished with the copy of the order or offer made by the State 
Banking Department on April 23, 1954, in order that The Carthage Bank 
could either accept or reject the proposition of offering to the proponents 
of the new bank 49% of the outstanding capital stock of The Carthage 
Bank at book value, thus showing that the State Banking Board consid- 
ered that those interested in The Carthage Bank were interested persons 
within the meaning of Chap. 203, Laws of 1948. In fact they had attended 
three hearings on notice to them and upon an invitation for them to be 
heard, on February 26, 1954, March 12, 1954, and on April 23, 1954 until 
the Board went into executive session. 

The adopted motion which is quoted in paragraph four of this opinion 
was not a final judgment, but was a conditional order or offer which con- 
templated that unless The Carthage Bank should offer to the proponents 
of the new bank 49% of the outstanding capital stock of the former at 
book value, the Banking Board would authorize the charter to be granted, 
and that the Banking Board was recommending that “final determination 
be made thirty days from this date,” that is to say April 23, 1954. If 
the so-called final judgment left open for final determination thirty days 
later the question of whether or not the charter for the new bank should 
be granted, and on May 24, 1954, without further action by the State 
Banking Board the State Comptroller issued to the proponents of the 
new bank the certificate of authority and necessity for the incorporation 
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thereof, then it was not a final judgment. This date was twenty days 
after the Act of May 4, 1954, granting the right to the other interested 
parties to appeal to the chancery court, had been approved. 

The Court is of the opinion that the motion adpoted on April 23, 1954, 
was invalid as being a conditional offer or judgment, first, for the reason 
that the State Banking Department had no jurisdiction to require The 
Carthage Bank to offer to the proponents of the new bank 49% of the 
outstanding capital stock of the former, and to fix the price at book 
value; and, second, because it left the matter open for final determination 
thirty days later, the State Banking Department being the only legal 
entity with authority to make the final determination, and was therefore 
a conditional order, offer or judgment. It was said in Griffith’s Mississippi 
Chancery Practice, Secs. 625 and 626 (Ist Ed.), “Nor should a final 
decree leave open any judicial question to be determined by others, 
whether those others be the parties or the officers charged with the ex- 
ecution of the decree, and even as to matters solely affecting the execu- 
tion * * *” which was quoted with approval in Berryhill v. Berryhill, 
198 Miss. 759, 23 So. 2d 889, decided en banc, and citing Todd v. Todd, 
197 Miss. 819, 20 So. 2d 827, 831. We are of the opinion that although 
the State Banking Board is an administrative agency, it would be acting 
in a quasi-judicial capacity in reaching an opinion and decision on the 
evidence heard by it in the open hearings held on February 26, March 12 
and April 23, 1954, to determine whether or not a certificate of public 
convenience and necessity should be issued, and that therefore the rule 
announced in Todd v. Todd, Berryhill v. Berryhill, and Griffith’s Miss. 
Chancery Practice, supra, with reference to a decree in chancery would 
be applicable to this conditional order, offer or judgment rendered by the 
State Banking Board on April 23, 1954, following the three hearings in 
the matter at issue. 

On May 24, 1954, when the State Comptroller issued his certificate of 
public convenience and necessity, The Carthage Bank and four individ- 
uals interested in the said bank perfected an appeal to the chancery court 
from the adopted order, offer or judgment of April 23, 1954, which 
brought into review the issuance by the State Comptroller of the certifi- 
cate of convenience and necessity of May 24, 1954, and which certificate 
was issued twenty days after House Bill 86, Chap. 162, Laws of 1954, had 
been approved. The chancellor however held on the motion of the pro- 
ponents of the new bank to docket and dismiss this appeal, together with 
a subsequent appeal taken from an “order nunc pro tunc,” and the writ- 
ten opinion and decision of the State Banking Board rendered on June 4, 
1954, that the said order, offer or judgment of April 23, 1954, was not 
appealable since there was no statute authorizing such appeal in exist- 
ence on April 23, 1954. But it is unnecessary that we pass upon the cor- 
rectness or incorrestness of that decision of the chancellor since the mo- 
tion to docket and dismiss the second of the appeals was overruled and 
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the action of the State Banking Board on June 4, 1954, was heard along 
with the case on the merits, and the chancellor held on the merits that the 
action of the Board of April 23, 1954 was a nullity, and that the actions 
of the Board on June 4, 1954, after the new statute granting the right of 
appeal had been approved, were void as having been taken without notice 
to the appellants, The Carthage Bank and the four individuals, as in- 
terested persons in the controversy. We confine this decision to the 
correctness or incorrectness of the holding of the chancellor in overruling 
the motion to docket and dismiss the second appeal to the chancery 
court and to his holding that the order, offer or judgment of April 23, 
1954, was a nullity, and that the actions of the Board on June 4, 1954, 
were void as having been taken without notice to the other persons in 
interest. 


The testimony of Mr. O. H. Barnett, local attorney for The Carthage 
Bank, is undisputed to the effect that he and Mr. Russ M. Johnson, one 
of the persons interested in The Carthage Bank, went to the office of the 
State Comptroller in the Woolfolk State Office Building some time prior 
to June 4, 1954, and requested that they be permitted to see the minutes 
of the Board as to what action had been taken by it in the proceedings 
and that they were told by the Comptroller and one of his assistants that 
no minutes had been written up and that another meeting would be held 
on June 4, 1954, for the purpose of writing up the minutes; that on June 
4, 1954, the witness and one of the interested persons went to the Wool- 
folk State Office Building to attend the meeting that was to be held by 
the Banking Board on that date; that they were unable to find out where 
the meeting was to be held, and it was not held that day in the Woolfolk 
State Office Building, where the previous meetings had been held in con- 
nection with the matter, but that they learned later during that day that 
the meeting had been held in a hospital room of the Chairman of the 
Board in the Mississippi Baptist Hospital, when and where the “order 
nunc pro tunc” and the written opinion and decision of the State Banking 
Board had either been agreed upon or entered. We do not think that an 
order or judgment nunc pro tunc could have been legally rendered even 
by a court of general jurisdicition without notice to the other parties in 
interest, and especially where in the main the same was different in ma- 
terial particulars from the order or judgment sought to be corrected, and 
which contained findings of the Board which were required by the stat- 
utes and which did not appear at all in the former order or judgment. 


In 49 C.J.S., Judgments, § 117, p. 246, as the caption thereof, it is 
said: “The object and office of a nunc pro tunc entry of a judgment are 
to exhibit correctly on the record a judgment previously rendered and not 
carried into the record or not properly and adequately recorded.” 


And then further it is said as a part of the text of Section 117, that: 
“In connection with judgments, the object or purpose, and office, func- 
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tion, or province, of a nunc pro tunc entry are to make the record speak 
the truth by recording or correctly evidencing an act done or judgment 
rendered by the court at a former time and not carried into the record, 
or not properly or adequately recorded. It is not the object, office or 
province of such an entry to alter a judgment actually rendered, or to 
correct an erroneous decision or judgment; and, generally speaking, the 
object or office of the entry is only to supply matters of evidence or to 
correct clerical misprisions, and not to supply omitted judicial action; 
** #»” 

In the case of Martin v. Newell, 198 Miss. 809, 23 So.2d 796, 797, this 
Court specifically held that a board of supervisors, as distinguished from 
a court of general jurisdiction, could not enter an order nunc pro tunc, 
the Court saying in its opinion: “It is argued by appellant that the board 
could enter the original order nunc pro tune. The pleadings were not so 
drawn as to make such an issue cognizable on the case here. But we 
have held expressly to the contrary anyway. Board of Supervisors of 
Lafayette County v. Parks, 132 Miss. 752, 96 So. 466.” 


One of the principal arguments made by the appellants here, B. T. 
Oliphant and others, is that the State Banking Board was acting in its 
administrative capacity and that it had the right to enter an order nunc 
pro tunc to cause the former order, offer or judgment of April 23, 1954, to 
speak the truth by setting forth what the State Banking Board really 
intended to order when it adopted the motion set forth in paragraph four 
of this opinion. But it would be difficult for us to find a basis for holding 
that the State Banking Board did not intend to do what it set forth in 
its order, offer or judgment of April 23, 1954, as quoted in paragraph four 
of this opinion, since there was submitted to The Carthage Bank a copy 
thereof for its acceptance or rejection pending the “final determination” 
of the matter thirty days after that date, and which offer to The Carth- 
age Bank was still outstanding on May 4, 1954, when House Bill No. 86, 
Chap. 162, Laws of 1954, was passed and which offer was rejected on May 
5, 1954, by The Carthage Bank. It would be more difficult to conceive 
that on April 23, 1954, the State Banking Board then intended to render 
the written opinion and decision, which, according to the testimony of 
Judge M. B. Montgomery, was not prepared until during the first days of 
May 1954, between May Ist and May the 5th, since that opinion found 
that those things had been done and performed which were required for 
the first time to be done and performed in House Bill No. 86, Chap. 162, 
Laws of 1954, approved on May 4, 1954. He frankly stated that he pre- 
pared the written opinion and decision of the Board sometime within the 
first five days of May 1954, and this is clearly borne out by the fact that 
this written opinion and decision contains a recital more than once therein 
that many of the requirements contained in the first paragraph of Section 
1 of the Act of May 4, 1954, had been complied with, and the recitals as 
to what had been done by the State Comptroller are almost an exact re- 
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script as to what the new Act required, and they did not appear in 
Chapter 203, Laws of 1948, under which the State Banking Board was 
proceeding on April 23, 1954, nor in any previous statute. If the Bank- 
ing Board had requested and obtained the services of the attorney who 
prepared the “order nunc pro tunc” and its written opinion and decision, 
to prepare its minutes on April 23, 1954, there is no doubt that a proper 
and final judgment would have been rendered, and from which no appeal 
to the chancery court could have been taken under the then existing law. 
Most assuredly he would not have advised in the first instance the adop- 
tion of the motion quoted in paragraph four of this opinion. We are of 
the opinion that the chancellor was correct in his view that no legal 
action had been taken by the State Comptroller or the State Banking 
Board prior to June 4, 1954, and that therefore the appellee here, The 
Carthage Bank, was entitled to notice and an opportunity to be heard as 
an interested party at the meeting on June 4, 1954, since the previous ac- 
tion of the Board was not only a nullity as being beyond the power of the 
Board to make but was a conditional and not a final judgment. 


It appears that the “order nunc pro tunc” of June 4, 1954, prepared 
in an effort to rectify the error of the adopted motion of April 23, 1954, 
may be subject to the same objections in dealing with the question of 
what The Carthage Bank should do with its capital stock and as not 
being an unconditional judgment. However, in view of what had tran- 
spired on April 23, 1954, it appears that the attorney who prepared the 
“order nunc pro tunc” did as well as any other lawyer anywhere could 
have done in the premises at that time. The order reads as follows: 


“Tt appearing unto the Board that heretofore on April 23, 1954, this 
Board entered upon its minutes the following order: 


“ “Moved, that the present Carthage Bank offer to the proponents of 
the new bank 49% of the presently outstanding capital stock of The 
Carthage Bank at book value as of April 3, 1954. If such an agreement 
is found to be impossible to arrive at, the Banking Board recommends 
that the applied for charter be granted. It is further recommended that 
final determination be made 3 days from this date (April 23, 1954) ;’ 


“Ana it further appearing unto the Board that said order does not 
reflect the decision and the judgment of the Board as actually agreed 
upon, and should be amended; And it further appearing from the per- 
sonal knowlege and recollection of each of the members of this Board 
that said order was entered through inadvertence and mistake and does 
not speak the truth and is not the order that was actually rendered and 
enunciated by this Board and does not truly express the findings and 
decisions of this Board and should be corrected so as to speak the truth, 
it is adjudged and so ordered that said order of April 23, 1954, and here- 
inabove set out, be and the same is, hereby corrected so as to read as 
follows: 
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“Filed 6/9/54 
“W. G. Hamil, Clerk 


“It appearing unto the Board that this Board and the Comptroller 
of Banks have each done and performed all of the acts and deeds in the 
investigation, hearing and determination of this matter at the time and in 
the manner required by law and have full jurisdiction to do that herein 
done, this Board does hereby find as a fact that the Carthage Bank, as 
presently owned and operated, does not adequately supply the banking 
needs of the people in Carthage, Leake County, Mississippi, and within 
the trade area of said bank, but that said Bank would adequately supply 
said banking needs if 49% of the stock of said bank were owned by the 
proponents of the proposed new bank; 


“It Is Therefore Adjudged And So Ordered that if the Carthage Bank 
shall, within thirty (30) days from April 23, 1954, offer to sell and sell 
to the proponents of the new bank (People’s Bank of Leake County) 
or any of them 49% of the presently outstanding stock of the Carthage 
Bank at book value as of April 3, 1954, then the application of the pro- 
ponents of the new bank for a Certificate of Authority to Incorporate is 
hereby denied without further order of this Board, but if the said Carth- 
age Bank shall not within 30 days from April 23, 1954, offer to sell and 
sell to the proponents of the new bank (People’s Bank of Leake County) 
or any of them 49% of the presently outstanding stock of the said Carth- 
age Bank at book value as of April 3, 1954, then the application of the 
proponents of the new bank for a Certificate of Authority to Incorporate 
is hereby granted without further order of this Board and the State 
Comptroller of Banks is ordered to give to such prospective incorporators 
a Certificate under his hand and official seal of the Department of Bank 
Supervision authorizing the prospective incorporators to proceed to in- 
corporate and organize as is provided in Section 5157, Title 21, Chapter 2 
of the Mississippi Code of 1942 and that this order be entered nunc pro 
tunc upon the minutes of this Board, and is given effect as of April 23, 
1954, in lieu of the order now appearing upon the minutes of this Board 
under said date of April 23, 1954. 





“Adjudged And So Ordered, this the 
“/s/ Cecil F. Travis 
“Chairman, State Banking Board 
“/s/ W. F. Thompson 
“Member, State Banking Board 
“/s/ C. T. Johnson 
“State Comptroller & Ex-Officio 


day of May, 1954. 
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“/s/ J. M. Harrison 

“Member, State Banking Board 
“/s/ W. T. McKinney 

“Member, State Banking Board.” 


But at any rate it is invalid because it was rendered without notice to 
the other interested parties. 

But it is urged that The Carthage Bank was not entitled to notice 
of the meeting of June 4, 1954, in order to comply with due process, since 
the constitutional requirement that no person should be deprived of life, 
liberty or property is not applicable to corporations except where their 
property rights are to be affected, and it is contended the said Carthage 
Bank had no property rights that could be affected by what was to be 
done on June 4, 1954. The Court is unable to agree with this contention 
for the reason that The Carthage Bank had the sole right to operate a 
bank in the Town of Carthage unless and until the requirements of the 
banking laws were complied with and a valid final judgment was rendered 
adjudicating that the public convenience and necessity required the es- 
tablishment of a new bank there, and until the certificate of convenience 
and necessity had been issued pursuant to a final judgment in that behalf. 
This right or franchise was a valuable one, entitled to protection until 
the wholesome provisions of the banking laws, which had been enacted 
for the protection of existing banks and for the protection of the public, 
had been substantially complied with. Nor is the Court able to agree 
with the contention that the proponents of the new bank had a vested 
right in the certificate of convenience and necessity issued by the State 
Comptroller on May 24, 1954, which could not be interfered with by the 
Legislature in the adoption of House Bill 86, Chap. 162, Laws of 1954, 
approved on May 4, 1954. If the certificate of convenience and necessity 
had been issued pursuant to a final judgment, instead of being purported 
to be issued pursuant to the order, offer or judgment set forth in para- 
graph four of this opinion, we might then reach the issue of whether or 
not the proponents of the new bank had a vested right in the certificate, 
as claimed. 

A brief containing eighty typewritten pages has been submitted on 
behalf of the appellants, and a brief containing one hundred and thirty- 
one typewritten pages has been submitted on behalf of the appellee, and 
it would require an opinion of at least one hundred pages in length to 
discuss and analyze the great number of court decisions and excerpts 
from the works of textwriters cited in these respective briefs. We deem 
it unnecessary to thus further prolong this opinion in view of the con- 
clusions that we have reached to the effect, first, that the only judgment 
attempted to be rendered prior to the passage of the Act of May 4, 1954, 
was an order, offer or judgment beyond the power of the Banking Board 
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to render; and, second, because the “order nunc pro tunc” and the written 
opinion and decision of the Banking Board were rendered at a meeting 
of which the appellee Carthage Bank had no official notice, and had no 
notice at all as to where the same was to be held, or that the “order nunc 
pro tunc” and the written opinion and decision were to be rendered at 
such meeting. The Court is of the opinion that both by Chap. 203, Laws 
of 1948, and by House Bill 86, Chap. 162, Laws of 1954, the Legislature 
was undertaking to further strengthen the provisions of the banking laws 
in regard to the chartering of new banks, both for the protection of the 
public welfare, as well as for the protection of persons interested in an 
existing bank in a particular locality, and that the Legislature intended 
that these safeguards should be observed and substantially complied with 
before the issuance of a certificate of public convenience and necessity to 
the proponents of a new bank would be authorized; that even if we as- 
sume that these specific requirements enacted by the Legislature are 
directory in character, and not mandatory, the proceedings in regard 
thereto are invalid where there is such a material departure from these 
wholesome provisions as there was in the instant case. 

It is well-settled by the decisions of our Court, and in most every 
other jurisdiction, that when proceedings are in process under a statute 
and have not been completed, and have not reached the stage of final 
judgment, and a new act is passed, modifying the statute under which the 
proceedings were begun, the new statute becomes integrated into and a 
part of the old statute as fully as if written therein from the very time the 
old statute was enacted. This is true as to House Bill 86, Chapter 162, 
Laws of 1954, modifying Chap. 203, Laws of 1948. Some of our cases so 
holding on the question are as follows: Deposit Guaranty Bank & Trust 
Co. v. Williams, 193 Miss. 432, 9 So.2d 638; Stone v. McKay Plumbing 
Co., 200 Miss. 792, 26 So.2d 349, 30 So.2d 91; McCullen v. Sinclair Re- 
fining Co., 207 Miss. 71, 41 So. 2d 382 and Stone v. Independent Linen 
Service Co., 212 Miss. 580, 55 So.2d 165. 


On the question of whether or not the appellants had a vested right 
which the Legislature could not interfere with in the matter of the cer- 
tificate of authority and necessity issued by the State Comptroller to 
them on May 24, 1954, the Court is of the opinion that there are two 
answers to this contention, first, this certificate was supposedly issued 
under the assumed authority of the order, offer or judgment of April 23, 
1954, and was ineffective unless it had been based upon a valid judgment 
since the case of Stone v. McKay Plumbing Co., 200 Miss. 792, 30 So.2d 
91, held that the taxpayer had a vested right in the prior judgment for 
the reason that it was a correct and valid judgment under the law at the 
time it was rendered and it was held that the amendment of the law 
pending an appeal from the judgment could not deprive the judgment 
creditor of his rights under the law at the time he recovered the judg- 
ment in the trial court; and, second, the certificate of authority and 
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necessity relied on by the appellants was not issued until twenty days 
after House Bill 86, Chap. 162, Laws of 1954, approved on May 4, 1954, 
was passed. 

On the question of the necessity for notice to have been given of the 
June 4, 1954, meeting of the State Banking Board, this Court said in the 
case of Countiss v. Lee, 159 Miss. 11, 131 So. 643, 644, dealing with the 
right of a court to modify its former judgment that: “After the term of 
court has expired at which a judgment is rendered, the court is without 
power to amend that judgment, except upon notice to the parties ad- 
versely affected thereby. Section 772, Hemingway’s Code 1927, section 
1016, Code 1906, requires that notice shall be served on the opposite 
party in the effort to amend a judgment. If it be said that this section 
does not apply, but that the court has inherent power to amend its 
judgment to conform to the facts, yet it is the general rule that notice 
shall be given the opposite party of a motion to amend the judgment. 
See Forbes v. Navra, 63 Miss. 1; Cotten v. McGehee, 54 Miss. 621; Shirley 
v. Conway, 44 Miss. 434; 34 C.J., page 246, § 472.” 

And in 42 Am.Jur. 471-472, Sec. 135, it is said, among other things, 
that: “There is no question that when a statute requires notice and 
hearing in reaching an administrative determinaton, such statutory 
requisite must be met. However, the constitutional guaranty of due 
process of law is applicable to administrative as well as judicial pro- 
ceedings, and even in the absence of a statutory provision therefor, 
notice and hearing may often be necessary to comply with the con- 
stitutional requirement; but the necessity must depend somewhat on 
the nature of the right affected by the administrative action, the na- 
ture of the power exercised, the existence of factors other than the 
requisite of a hearing which operate to safeguard the rights of in- 
dividuals and to prevent arbitrary action on the part of officials, and 
the urgency of public need requiring prompt action without the delay 
necessitated by notice and hearing.” 

As a final reference to the motion adopted by the Banking Board 
on April 23, 1954, and quoted in paragraph four of this opinion, it 
should be observed that if the courts should approve an action of such 
board in suggesting or requiring that the stockholders of an existing 
bank should sell to the proponents of a new bank as much as 49% of 
the capital stock of the former as a condition precedent to the denial by 
the State Banking Board of an application to charter a new bank, the 
stockholders of the existing bank would necessarily feel impelled to 
decline such offer, suggestion or requirement since a compliance there- 
with would place it in the power of the proponents of a new bank to get 
control of the affairs of the existing bank as soon as they could acquire 
from one of the stockholders in the existing bank enough stock, at a price 
satisfactory to him, to gain such control. Then, too, the adoption of 
such a motion as that of April 23, 1954, would inevitably encourage local 
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citizens who may want some stock in an existing bank to file an applica- 
tion for a certificate of convenience and necessity for the creation of a 
new bank as a means of acquiring stock in the existing one. 


The fact that the existing bank in the instant case had submitted 
to the Board a proposition of compromise involving an increase of its 
own capital stock, selling a small part of the stock to the proponents 
of the new bank, and to elect two of them as directors of the existing 
bank, and in response to which offer of compromise, it is said that the 
action of April 23, 1954, was taken, does not change the fact that the 
offer of compromise made by the existing bank prior to April 23, 1954, 
is a far cry from that which was offered or suggested by the State 
Banking Board on that date. 

We are therefore of the opinion that the action of the chancery 
court was correct in overruling the motion of the appellees there, who 
are the appellants here, to docket and dismiss in any event the second 
appeal; and that the action of that court was correct in holding that the 
order, offer or judgment of April 23, 1954, was a nullity, and that the 
order and decision of the State Banking Board on June 4, 1954, were 
void for having been rendered without notice to the appellee here, The 
Carthage Bank, which had been given notice and an opportunity to be 
heard at three previous meetings, and had participated in the pro- 
ceedings at all times prior to June 4, 1954. We think that the decree 
of the chancellor reversing and remanding the cause to the State Bank- 
ing Department without prejudice to the right of the proponents of the 
new bank and to the right of the State Comptroller and the State Bank- 
ing Board to proceed in the manner required by law should be affirmed. 

Affirmed. 


HALL, KYLE, ARRINGTON and GILLESPIE, JJ., concur. 





Prima Facie Case Sufficient for Bank in 
Bankruptcy Proceeding 


Section 14, sub. C(3) of the Bankruptcy Act sets forth 
the requirements which must be fulfilled by a creditor who 
objects to the discharge of a bankrupt. In order to prevent 
such discharge the creditor must show that to have obtained 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 825. 
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credit the bankrupt made a materially false written statement 
regarding his financial condition which statement was relied 
on by the objecting creditor. A bank brought suit under this 
section of the Act and received a judgment in its favor. The 
court ruled that the bank, in order to prove a prima facie case 
had only to show there was reason to believe it had extended 
credit in reliance of the bankrupt’s false statement. After 
this was done the bankrupt must rebut the inference raised 
by the creditor’s prima facie case. This, of course, gave the 
bank a great procedural advantage since it had to produce 
only a minimum of proof after which the burden of proving 
a defense was shifted to the bankrupt. Industrial Bank of 
Commerce v. Bissell, United States Court of Appeals, Second 
Circuit, 219 F.2d 624. The opinion of the court is as follows: 


HINCKS, C.J.—This is an appeal from an order of the District 
Court confirming, on review but without opinion, an order of the 
Referee in Bankruptcy granting a discharge. 


The Industrial Bank of Commerce, which was engaged in the personal 
loan business, filed specifications of objection to the discharge alleging 
that on July 5, 1951 it made “a loan of money or an extension of credit” 
to the bankrupt in reliance on a written statement given to it by the 
bankrupt as to his financial condition wherein he stated that the total 
amount of his debts was only $400. The specification alleged that this 
statement was materially false in that in addition to the debt disclosed 
the bankrupt was in fact then indebted to various other creditors in 
specified amounts. The specification was based on Section 14, sub. c (3) 
of the Bankruptcy Act, 11 U.S.C.A. 32, sub. c(3). 


Under Section 14, sub. c(3) of the Act the objecting creditor must 
establish three major factors: (1) that the bankrupt, for the purpose 
of obtaining money or property on credit, made a written statement 
respecting his financial condition, (2) that such statement was “ma- 
terially false,” and (3) that it was relied upon by the objecting creditor. 
See 1 Collier on Bankruptcy, Par. 14.34; Morimura, Arai & Co. v. Ta- 
back, 279 U.S. 24, 49 S.Ct. 212, 73 L.Ed. 586; Gerdes v. Lustgarten, 266 
U.S. 321, 322, 45 S.Ct. 107, 69 L.Ed. 309; Kitzinger v. Geo. Y. Clark 
Co., 2 Cir., 146 F2d 717; Crue v. Timmer, 6 Cir., 112 F.2d 415; In re 
Levine, D.C.S. D.N.Y., 28 F.Supp. 819. The word “false” in this 
statute means more than merely an incorrect statement. In the Taback 
case, supra [279 U.S. 24, 49 S.Ct. 215], the Supreme Court held that 
to be “false” the statement must have been “made and acquiesced in 
either with actual knowledge that it was incorrect, or with reckless in- 
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difference to the actual facts, without examining the available source of 
knowledge which lay at hand, and with no reasonable ground to believe 
that it was in fact correct.” To establish a prima facie case, the ob- 
jecting creditor, under the proviso to Section 14, sub. c, is required to 
“show to the satisfaction of the court that there are reasonable grounds 
for believing” that the above three factors are present. Once this is 
done, the bankrupt has the burden of proving facts which remove the 
case from the bar of the Act. In re Schwartz, 2 Cir., 135 F.2d 362, In 
re DiPalo, 2 Cir., 1955, 218 F.2d 816. 


We agree with the appellant that the evidence received, at the hear- 
ing on discharge amply proved that in addition to the only debt dis- 
closed on his financial statement concededly given, the bankrupt was 
also indebted at least to one Benson in a substantial amount. The in- 
debtedness was evidenced by a promissory note for $700 given to the 
creditor Benson only a few months before making his statement to the 
Bank and in the intervening period several payments had been made 
on the note. It may well be that the bankrupt thought that because 
of the nature of past relations between Benson and the bankrupt’s 
family, Benson would not enforce his note. But if so, that consideration 
was not enough to save his statement from classification as one which 
was falsely made. 1 Collier on Bankruptcy, p. 1357. The Referee’s 
finding that at least for its omission of the Benson debt the statement 
was materially false, was amply proved. In re Smith, D.C.N.Y., 232 
F. 248, In re Gregor, D.C.E.D.N.Y., 50 F.Supp. 918, Cohn v. Arkin, 2 
Cir., 1382 F.2d 724. 


It only remains to determine whether the objecting creditor suffi- 
ciently proved, prima facie, that it made the loan or extended credit in 
reliance on the statement. As to this, the loan officer of the Bank testified 
that in making the loan the Bank did indeed rely on the statement. 
The Referee, we think, did not exceed his powers as a factfinder in 
withholding credit from this conclusionary testimony. However, reliance 
on a financial statement need not be proved by direct testimony. Or- 
dinarily it may be proved by evidence showing that the statment was 
made to support an application for credit and that credit was given 
after receipt of the statement. Berberich v. Northern Illinois Corp., 7 
Cir., 190 F.2d 53, In re Savarese, D.C.E.D.N.Y., 56 F.Supp. 927, In re 
Sheridan, D.C.N.J., 34 F.Supp. 286. 


Here there is some conflict in the testimony of the bank’s loan officer 
as to whether the loan was actually made on July 3, or July 5, 1951. 
He testified without contradiction that he approved the loan on July 
5th, and there is no direct testimony of reliance on the bankrupt’s 
statement prior to that date. However, the bankrupt’s statement had 
been rubber-stamped by the bank as “Received June 28, 1951 Credit 
Dept.” Whether the loan was actually completed on July 3rd or July 
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5th is immaterial. In either case, the statement, which had been given 
obviously to induce a loan, had been with the bank for at least five days. 
Under such circumstances, without need for direct testimony to the point 
an inference was required that the credit and cash extended, whether on 
July 3 or July 5, was extended in reliance on the statement. 


It may be that the strength of the inference was impaired by the 
fact the loan was sought and granted principally to refund an earlier 
loan on such terms as to afford the bankrupt a 90 day breathing space. 
Out of a loan of $3,520 only $14.45 was made available to the bank- 
rupt in cash. Nevertheless the inference of reliance on the statement, 
we think, was at least enough to constitute a prima facie case for the 
objecting creditor on the issue of reliance. And the bankrupt presented 
no evidence effective to rebut that inference. 


Reversed. 

CLARK, Chief Judge (concurring). 

I concur, but think I should state that to me the evidence against 
the bankrupt is substantially stronger than as here indicated, both as 
to the extent of his concealed indebtedness and as to the definite and 


precise reliance of the bank on his false statement. But extensive 
analysis of the evidence is hardly worth while here. 





Factoring Company Held Not to Be Making 


Discounts in Violation of Banking Statutes 


Statutes in New York prohibit corporations from dis- 
counting notes unless they are in the banking business as de- 
fined by state or federal laws. A recent case has held that a 
factoring company which lent funds in exchange for certain 
notes and which not only charged interest on the loan payable 
at the maturity of the notes but also charged a flat bonus 
payable in advance did not violate the New York statutes re- 
lating to carrying on a banking business. The court pointed 
out that because the loan was beyond that possible by a bank 
and because there was no interest deduction in advance there 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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had been no encroachment on the banking business and thus no 
violation of the statutes. Miller v. Discount Factors, Inc., 
Supreme Court of New York, Appellate Division, 141 
N.Y.S.2d 140. The opinion of the court is as follows: 


CALLAHAN, J.—On or about February 2, 1953, Philip Freeman Co., 
Inc., a domestic corporation engaged in business as a jobber of plumbing 
supplies, desired to borrow $30,000. It consulted a note broker who 
suggested that it draw a series of notes to the order of Walter Free- 
man, the corporation’s president, who was to endorse the same. The 
broker consulted various money lenders, including Discount Factors, 
Inc. Although Philip Freeman Co. already owned Discount $20,000, 
the latter agreed to lend $15,000 more on five notes of $3,000 each to be 
endorsed by Isidore Miller, Walter Freeman’s brother-in-law. Discount 
and the corporate borrower agreed that there was to be a charge of 
$675 as a bonus for the loan. The notes were to bear interest at 6% 
and were payable over a period from one to five months. It was further 
agreed that $500 was to be paid to the broker. 


These arrangements were carried out, and the five notes drawn as 
aforesaid were endorsed by Miller and delivered to Discount, which gave 
two checks totaling $13,825 to the order of Philip Freeman Co., another 
check for $675 to the order of Walter Freeman, which was endorsed by 
him and returned to Discount, and a final check for $500 to the order 
of the broker. The last two checks were approved as, to payment by the 
corporate borrower. 


The notes were subsequently sold by Discount to David Lippel. The 
first three notes were not met by the maker, but Miller paid them when 
they fell due. The maker became bankrupt, and Miller refused to pay 
notes No. 4 and No. 5 on the ground they were illegal and void after 
Section 131 of the Banking Law. Lippel brought suit on the last two 
notes. Miller sued to recover back the sums he had paid on the first 
three notes, claiming that they were paid under mistake of law. The 
actions were consolidated. Upon the trial, the court dismissed Lippel’s 
complaint, holding notes No. 4 and No. 5 illegal and void as a matter 
of law. Miller’s claim went to the jury to determine whether he paid 
under mistake of law or voluntarily with knowledge of his rights. The 
jury found against Miller and in favor of Discount. Both Lippel and 
Miller appeal. 


The court is agreed that the judgment in Discount’s favor against 
Miller is to be affirmed. We are not in accord as to the correctness of 
the trial court’s ruling on dismissal of Lippel’s complaint. 


Discount Factors, Inc. is incorporated under the Stock Corporation 
Law. It has no banking powers. It conceded upon the trial that it 
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frequently entered into transactions of the present nature. It agreed 
that the normal pattern of its business was to make loans for which its 
charges were deducted in advance. 


Section 131 of the Banking Law, insofar as material, reads as follows: 


“1. . . . No corporation, domestic or foreign, other than a na- 
tional bank or a federal reserve bank, unless expressly authorized 
by the laws of this state, shall employ any part of its property, 
or be in any way interested in any fund which shall be employed 
for the purpose of receiving deposits, making discounts, receiving 
for transmission or transmitting money in any manner whatsoever, 
or issuing notes or other evidences of debt to be loaned or put 
into circulation as money. All notes and other securities for the 
payment of any money or the delivery of any property, made or 
given to any such association, institution or company, or made or 
given to secure the payment of any money loaned or discounted 
by any corporation or its officers, contrary to the provisions of 
this section shall be void.” 


Section 18 of the General Corporation Law, which also regulates 
the power of business corporations in respect to exercise of banking 
powers, must be read in conjunction with the above section. It pro- 
vides as follows: 


“No corporation, domestic or foreign, other than a corporation 
formed under or subject to the banking laws of this state or of 
the United States, and except as therein provided shall by any 
implication or construction be deemed to possess the power of 
carrying on the business of discounting bills, notes or other evi- 
dences of debt, of receiving deposits, of buying and selling bills 
of exchange, or of issuing bills, notes or other evidences of debt 
for circulation as money, or of engaging in any other form of bank- 
ing . . . provided further that engaging in the business of loaning 
money in this state on bonds, notes or other evidences of indebted- 
ness, secured by deeds of trust or mortgages upon real property or 
personal property situated in, upon or appurtenant thereto, 
and/or purchasing of or otherwise acquiring existing bonds, notes 
or other evidences of indebtedness, deeds of trust or mortgages 
of or upon such properties, or any interest therein, and the holding 
of the same, or the endorsing, selling, assigning, transferring or 
disposing of the same to another corporation, by a domestic busi- 
ness corporation, or by a foreign corporation which has obtained 
from the secretary of state a certificate authorizing it to transact 
business in this state, shall not be deemed or construed to violate 
any of the provisions of the banking law.” 
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The precise point in the case is whether the nature of the business 
conducted by Discount Factors, Inc. in respect to the notes in suit con- 
stituted the carrying on of a banking business in violation of the above 
statutes so as to make the notes void. If any phase of the banking 
business was carried on here, it is apparent that it involved “making 
discounts” as prohibited by the law. 

The meaning and intent of these statutes in restriction and prohibi- 
tion of “making discounts” was the subject of full and extended dis- 
cussion in Meserole Securities Co. v. Cosman, 253 N.Y. 130, 133, 170 
N.E. 519. There it was held that the purchase of notes having a valid 
inception for less than the face amount of the instruments by a cor- 
poration habitually engaging in such transactions, and not incorporated 
under the banking law, was not a violation of the statutes. The trans- 
action was found to be a purchase or bargain and sale transaction. The 
court also pointed out that many forms of discounts are not prohibited 
by the statutes, but only those occuring in transactions having the na- 
ture of banking operations. We are now required to determine whether 
the present transaction involving the taking of notes having no prior 
valid inception as negotiable instruments until the making of a loan 
of money by the business corporation, with bonus charges deducted 
in advance, but no deduction of interest, infringes on the laws that 
prohibit “making discounts.” 

A copy of the certificate of incorporation of Discount Factors, Inc. 
was placed in evidence showing that its powers included: 


“(a) ... to purchase, .. . or otherwise acquire, . . . notes, 
contracts, and all other evidence of indebtedness .. . arising out 
of the ordering, selling, leasing or other disposition of, or dealing 
in or with personal property, service, or real property of any kind 

. . and to render financial assistance to manufacturers, jobbers, 
dealers and agents. 
= * * * * 

“(c) To do a general factoring (del credere or otherwise), 
commission merchants, brokerage and selling agent’s business. 
oa * * * * 

“(h) To subscribe and to purchase or otherwise acquire, . . . 
notes and other evidences of indebtedness of any individual, firm, 
association, corporation, .. . 

* * * a + 

“(m) To have and to exercise all the powers now or hereafter 
conferred by the laws of the State of New York upon corporations 
organized under the laws which this corporation is organized 
any and all acts amendatory thereof and supplemental thereto. 

. - ” * * 


“(p) Nothing herein contained shall be construed as author- 
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frequently entered into transactions of the present nature. 
that the normal pattern of its business was to make loans for which its 


charges were deducted in advance. 





It agreed 


Section 131 of the Banking Law, insofar as material, reads as follows: 


“1. . . . No corporation, domestic or foreign, other than a na- 
tional bank or a federal reserve bank, unless expressly authorized 
by the laws of this state, shall employ any part of its property, 
or be in any way interested in any fund which shall be employed 
for the purpose of receiving deposits, making discounts, receiving 
for transmission or transmitting money in any manner whatsoever, 
or issuing notes or other evidences of debt to be loaned or put 
into circulation as money. All notes and other securities for the 
payment of any money or the delivery of any property, made or 
given to any such association, institution or company, or made or 
given to secure the payment of any money loaned or discounted 
by any corporation or its officers, contrary to the provisions of 
this section shall be void.” 


Section 18 of the General Corporation Law, which also regulates 


the power of business corporations in respect to exercise of banking 
powers, must be read in conjunction with the above section. 


vides as follows: 





“No corporation, domestic or foreign, other than a corporation 
formed under or subject to the banking laws of this state or of 
the United States, and except as therein provided shall by any 
implication or construction be deemed to possess the power of 
carrying on the business of discounting bills, notes or other evi- 
dences of debt, of receiving deposits, of buying and selling bills 
of exchange, or of issuing bills, notes or other evidences of debt 
for circulation as money, or of engaging in any other form of bank- 
ing . . . provided further that engaging in the business of loaning 
money in this state on bonds, notes or other evidences of indebted- 
ness, secured by deeds of trust or mortgages upon real property or 
personal property situated in, upon or appurtenant thereto, 
and/or purchasing of or otherwise acquiring existing bonds, notes 
or other evidences of indebtedness, deeds of trust or mortgages 
of or upon such properties, or any interest therein, and the holding 
of the same, or the endorsing, selling, assigning, transferring or 
disposing of the same to another corporation, by a domestic busi- 
ness corporation, or by a foreign corporation which has obtained 
from the secretary of state a certificate authorizing it to transact 
business in this state, shall not be deemed or construed to violate 
any of the provisions of the banking law.” 


It pro- 
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The precise point in the case is whether the nature of the business 
conducted by Discount Factors, Inc. in respect to the notes in suit con- 
stituted the carrying on of a banking business in violation of the above 
statutes so as to make the notes void. If any phase of the banking 
business was carried on here, it is apparent that it involved “making 
discounts” as prohibited by the law. 

The meaning and intent of these statutes in restriction and prohibi- 
tion of “making discounts” was the subject of full and extended dis- 
cussion in Meserole Securities Co. v. Cosman, 253 N.Y. 130, 133, 170 
N.E. 519. There it was held that the purchase of notes having a valid 
inception for less than the face amount of the instruments by a cor- 
poration habitually engaging in such transactions, and not incorporated 
under the banking law, was not a violation of the statutes. The trans- 
action was found to be a purchase or bargain and sale transaction. The 
court also pointed out that many forms of discounts are not prohibited 
by the statutes, but only those occuring in transactions having the na- 
ture of banking operations. We are now required to determine whether 
the present transaction involving the taking of notes having no prior 
valid inception as negotiable instruments until the making of a loan 
of money by the business corporation, with bonus charges deducted 
in advance, but no deduction of interest, infringes on the laws that 
prohibit “making discounts.” 

A copy of the certificate of incorporation of Discount Factors, Inc. 
was placed in evidence showing that its powers included: 


“(a) ... to purchase, .. . or otherwise acquire, . . . notes, 
contracts, and all other evidence of indebtedness .. . arising out 
of the ordering, selling, leasing or other disposition of, or dealing 
in or with personal property, service, or real property of any kind 
.. . and to render financial assistance to manufacturers, jobbers, 


dealers and agents. 
= 7 * * * 


“(c) To do a general factoring (del credere or otherwise), 


commission merchants, brokerage and selling agent’s business. 
oa * * ~ * 


“(h) To subscribe and to purchase or otherwise acquire, . . . 
notes and other evidences of indebtedness of any individual, firm, 
association, corporation, . . . 

* 7 * * aa 

“(m) To have and to exercise all the powers now or hereafter 
conferred by the laws of the State of New York upon corporations 
organized under the laws which this corporation is organized 
any and all acts amendatory thereof and supplemental thereto. 

. a * * * 


“(p) Nothing herein contained shall be construed as author- 
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izing the corporation to do in the State of New York, any busi- 
ness for which a corporation may be formed under or pursuant 
to the Banking Law,...”. 


Section 18 of the General Corporation Law, supra, provides that 
stock corporations may acquire notes. It thus appears that Discount 
Factors had the power to make loans in order to lend financial assist- 
ance and to acquire notes, provided, at least, it did not make dis- 
counts as a banking operation. 

We do not have any proof on the record as to the over-all activities 
of Discount Factors showing to what extent, if any, it carries on other 
activities by way of factoring or otherwise. It is apparent that it main- 
tains an office to conduct its business in New York City, and there is 
no evidence whatever, nor does there appear to be any claim, that it 
receives deposits, issues checks, buys or sells exchange, or does any of 
the other things which banks generally are authorized to do, except 
possibly the discounting of notes. We think it is a fair appraisal of the 
record on this appeal to say that Discount’s business is the granting of 
financial assistance to merchants by lending money and taking back 
notes or buying their paper. 

It is to be noted that in making the loans in question, Discount made 
a flat charge of $675 on a loan of $15,000 repayable at the rate of $3,- 
000 a month over five months. This charge did not appear to be a de- 
duction of interest. The notes bore 6% interest, which was to be col- 
lected on maturity of the notes. The $675 was on top of this. The 
said sum of $675 happens to be 444% of $15,000, but it does not appear 
‘to have been computed with reference to the time of the loan or as 
interest. Ordinary bank discount usually consists of interest at an 
agreed rate and computed for the period of the loan, but deducted 
in advance from the sum loaned. 

The present transaction differed in several respects from the ordi- 
nary bank discount, which ordinarily consists of deductions of interest 
charges in advance. A New York bank could not charge more than 
6% interest, though it would have the right to deduct the same in ad- 
vance. Banking Law, § 108. Here the interest charges were payable 
after maturity. A flat bonus was charged in advance but it is ques- 
tionable whether such a transaction is to be considered the making of a 
discount at all. At least, it was not the making of a discount such as 
might be engaged in by a bank. 

We do not intend to hold that merely because the loan here was 
such a speculative one, or because the lender charged a bonus in addi- 
tion to interest, the transaction could not involve a discount, if the 
transaction had involved deducting all charges in advance. It is the 
combination of circumstances here, the loan being beyond that possible 
"by a bank, and the fact that there was no deduction of interest in ad- 
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vance, which take the transaction out of the realm of enroachment 
on a bank’s business and removes the prohibition of the statute. 

The grounds indicated for distinction might seem narrow, but the 
statute is limited to enroachments on banking powers. It is penal in 
nature and must be strictly construed. People v. Brewster, 4 Wend. 498. 

We are not concerned with the morals or legality of money lending 
at high rates. Because the borrower was a corporation, the question of 
usury is not involved. This lender undoubtedly could have charged 
as much as it did without making any deductions in advance, and there 
would be no claim that the transaction involved a discount or was il- 
degal under the present statutes. The lender might have obtained a bond 
or contract instead of a note and a guarantee instead of an endorsement, 
and no ivalidity would be involved. In fact, the authorities, which hold 
negotiable instruments void under these statutes, recognize the right 
of a lender to collect the amount advanced in an action for money 
loaned, so the principal effect of voiding notes under the present statutes 
would be to release an endorser. 

If finance companies carrying on the present form of business need 
regulation it is a matter for legislative action. Already the Legislature 
has seen fit to regulate small personal loans, check cashing, credit un- 
ions, licensed lenders, and other branches of money lending. There 
seems to be no claim that the present transaction offends any regulatory 
statute. 

Since the decision in the Meserole case, supra, several similar cases 
have reached this Court, but all had distinguishing features. In Sie- 
bros Finance Corporation v. 190 West Fourth Street Realty Corp., 231 
App.Div. 722, 245 N.Y.S. 902, a purchase of notes was involved, and 
the case was controlled by the Meserole decision. In Williams-Dexter 
Co., Inc., v. Dowland Realty Corp., 234 App.Div. 827, 253 N.Y.S. 987, 
affimed 259 N.Y. 581, 182 N.E. 189, the instruments involved were 
secured by a mortgage on real estate, and section 18 of the General Cor- 
poration Law expressly excepted such instruments. In Pennsylvania 
Factors Corp. v. S. Oldman, Inc., 272 App.Div. 1049, 74 N.Y.S.2d 670, 
‘trade acceptances had been purchased by the lender, and we held that 
there was no violation of the Banking Law so as to render the instru- 
ments void. 

We recently had an appeal with respect to the second $15,000 bor- 
rowed on the present occasion. Another finance company loaned Free- 
man that sum and took notes with Miller as endorser. Miller sued to 
invalidate the notes unpaid. We affirmed an order denying a motion 
of the finance company for summary judgment. The lender there took 
the position that the notes had a valid inception and the transaction was 
a purchase, but we found that factual issues were raised in connection 
with that claim requiring a trial. Miller v. Kings Mercantile Co., 283 
App.Div. 699, 128 N.Y.S.2d 540. 
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The fact that the present transaction involved the making of a loan 
in connection with which the questioned instruments were issued dis- 
tinguishes it from the Meserole case, supra, and makes it one of first 
impression as to whether what occurred constituted “making discounts”. 
While the question is not free from doubt, we find from all the circum- 
stances that the notes should have been enforced and not declared void. 

The judgment insofar as appealed from by the defendant Lippel 
should be reversed, with costs, and judgment directed for Lippel as 
prayed for in his complaint, and in all other respects the judgment should 
be affirmed, with costs to the defendant-respondent, Discount Factors, 
‘Inc. 

Judgment, so far as appealed from by the defendant Lippel, unani- 
mously reversed with costs and judgment directed for Lippel as prayed 
for in his complaints, and in all other respects the judgment is unani- 
imously affirmed with costs to the defendant-respondent Discount Fac- 
tors, Inc. Settle order on notice. 

All concur. 





Knowledge of Agency Relationship 


Prevents Bank From Charging Account 


Ryan Brothers, Inc., a sales agency, and the defendant 
bank operated under an agreement whereby checks for pay- 
ment of Ryan’s coal sold by the agency were made payable to 
the bank which in turn paid Ryan after deducting a stipulated 
amount for the agency’s commissions. The Bank was furnished 
with an invoice of each sale on which was described the amount 
of the sale, the agency’s commission and the amount due Ryan. 
The checks from the coal buyers were collected, the proceeds 
put in the agents “distribution” account which was drawn on 
by the bank to pay Ryan. 


Under these circumstances a court ruled the bank could 
not appropriate funds in the agency account for purposes of 
paying the agency’s debt to the bank since the funds in the 
account were actually the property of Ryan Brothers, Inc. 
Moreover it made no difference that the bank was acting at 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 56. 
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the direction of the agency when it made such appropriation. 
Ryan Brothers, Inc. v. Curwensville State Bank, Supreme 
Court of Pennsylvania, 114 A.2d 178. The opinion of the 
court is as follows: 


JONES, J.—This action in assumpsit was instituted by Ryan 
Brothers, Inc., a coal operator, against Curwensville State Bank to 
recover $18,271.55, representing the price of coal sold by the plaintiff 
through its exclusive sales agent, Cassler Coal Sales Agency, for which 
the defendant bank made collection, crediting the proceeds to the ac- 
count of the Sales Agency without the plaintiff’s knowledge and which 
account the bank later appropriated for the payment of debts due it 
by the Sales Agency. 

The defendant filed preliminary objections to the complaint which 
were overruled and the defendant answered to the merits. The case 
came on for trial before the late Honorable Henry Hipple, President 
Judge of the 25th Judicial District, specially presiding, to whom the 
case was tried without a jury pursuant to written stipulation of the 
parties in accordance with the Act of April 22, 1874, P.L. 109, 12 PS. 
§ 688. 


On April 17, 1951, Judge Hipple filed on opinion containing ex- 
tensive findings of fact and conclusions of law and an order nisi directing 
the prothonotary to enter judgment for the defendant. The plaintiff 
duly filed exceptions to the findings, conclusions and order, and oral 
agrument thereon was had. Judge Hipple’s untimely death occured 
before he had passed on the exceptions. Reargument was thereafter 
had before Honorable Robert M. Morris, President Judge of the 54th 
Judicial District, specially presiding. By order dated June 12, 1954, 
Judge Morris dismissed the plaintiff's exceptions, and judgment for 
the defendant was entered in due course. This appeal by the plaintiff 
followed. 

The question of the defendant’s liability to the plaintiff depends 
upon whether the bank knew or had reasonable cause to know that 
certain of the funds which it collected from purchasers of plaintiff's 
coal, and credited to an account of the Sales Agency in the bank, were 
in fact the property of the plaintiff. The unquestioned documentary 
evidence and the undisputed facts in the case leave no doubt that the 
bank had or should have had such knowledge. A mere recitation of 
the material evidence will readily so disclose. 

In 1943 Ryan Brothers, Inc., and Cassler Coal Sales Agency entered 
into an exclusive sales agency agreement which provided for the sale 
and invoicing of Ryan’s coal by Cassler on a fixed commission basis. 
The agreement provided that all invoices for the plaintiff’s coal, sold by 
the agent, should be made payable to Curwensville National Bank 
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(later absorbed by the Curwensville State Bank, the present defendant) . 
The bank was to remit directly to the plaintiff as collections were re- 
ceived by the bank for the plaintiff’s coal. 

James Mitchell, Jr., was executive vice president of the National 
Bank and later became cashier and treasurer of the successor State 
Bank. Prior to the execution of the agency agreement the plaintiff's 
president and a partner of the Sales Agency discussed with Mitchell the 
procedure to be followed in invoicing and handling the proceeds from 
the plaintiff's coal. Thenceforth, Mitchell handled the bank’s part 
of the arrangement. 

In practice, from 1943 until the end of 1945 invoices covering sales 
of plaintiff’s coal were prepared in quadruplicate by the Agency’s book- 
keeper on Cassler Sales Agency forms. The invoices, numbered and 
dated, identified each shipment by name of the purchaser, the car 
number, weight of the coal shipped, price per ton, amount due and the 
name of the particular mine whence the coal had come. The original 
and the three copies of each invoice were identical except that the 
copies each carried a statement showing the amount due the plaintiff 
for the coal covered by the invoice and the amount due the Cassler 
Agency for its commission. The original invoice was mailed by the 
Agency to the purchaser of the coal. One copy of the invoice (con- 
taining the information as to the proportions of the proceeds from the 
coal due the plaintiff and the agent respectively) was delivered to the 
bank, another copy to the plaintiff producer, and the third copy was 
retained by the Agency. 

All customers’ checks in payment for the plaintiff’s coal were made 
payable to the order of the bank. And, the only remittances to the 
plaintiff for its coal were made by the bank with its treasurer’s or cashier’s 
checks drawn to the order of the plaintiff but transmitted to it by the 
bank through the Cassler Agency. From 1943 to the end of 1945, dur- 
ing which time the above-described procedure was uniformly followed 
large sums of money were collected by the bank for the plaintiff's 
coal sold through the Cassler Agency, and the plaintiff’s share of the 
proceeds, as indicated by the invoices, was disbursed to the plaintiff 
by the bank. 

After January 1, 1946, the bank received for collection in the usual 
manner six checks drawn by purchasers of plaintiff's coal and made 
payable to the order of the bank. From the proceeds thereof there 
was due and payable to the plaintiff the aggregate sum of $18,271.55 
according to the invoices which the bank had received from the Cassler 
Agency either at or prior to receipt of the corresponding checks of the 
purchasers. All six checks were collected by the bank in due course, 
but none of the proceeds was ever remitted to the plaintiff. 

The defendant bank maintained several different accounts relating 
to the business affairs between it and the Cassler Agency. One was a 
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checking account in the name of “Cassler Coal Sales Agency”; two 
others were “Distribution” accounts differently titled but with the name 
Cassler Coal Sales Agency appearing as a part of each designation. 
The “Distribution” accounts were namely for convenience of the bank 
in recording its collections relating to the business of the Cassler Agency 
and were not the usual checking accounts maintained by a bank for 
customers in the ordinary course of business. The “Distribution” ac- 
counts differed from a checking account in a number of important 
particulars. Only purchasers’ checks to the bank’s order for coal sold 
by the Cassler Agency were credited to the “Distribution” accounts; 
the slips for deposit of such checks were prepared by Mitchell, the 
bank’s officer, and not by the Agency; no periodic or other statements 
of the “Distribution” accounts were ever furnished any one outside 
the bank; no pass books were issued and no signature cards required 
in respect of the “Distribution” accounts; and, only the bank drew 
on those accounts. 

The six checks above mentioned, which the bank received in pay- 
ment of invoices for plaintiff’s coal, were deposited by the bank between 
January 25 and March 16, 1946, to the credit of one or the other of the 
Cassler “Distribution” accounts maintained by the bank. At that 
time the bank was owed by the Cassler Agency for loans to itself and 
customers a total of $24,600. The bank charged the indebtedness due 
on these loans to the checking account in the name of “Cassler Coal 
Sales Agency” after first having credited that account with corres- 
ponding amounts charged to the “Distribution” accounts. Of the moneys 
so used to pay the debts of the Cassler Agency, only $4,800 represented 
accumulated commissions due the Agency. There being nothing left 
to the credit of the various Cassler bank accounts after the above- 
described setoffs, the bank refused the plaintiff’s demand for payment 
of the balance due it which the defendant had collected. This suit 
followed. 

The 11th finding of fact of the learned trial judge aptly describes 
the material aspects of the controversy as follows,—“In January and 
February, 1946, Cassler Agency received six checks from Greenpoint 
Coal Docks, Inc., of Brooklyn, N. Y. and Winslow-Knickerbocker Coal 
Company of Philadelphia, Pa., both purchasers of coal from Cassler 
Agency, covering for the most part, payment for shipments of Ryan 
Bros. coal. Cassler presented these checks to Mitchell at the Curwens- 
ville State Bank, where Mitchell, for the amount of three of the checks 
and at the direction of Cassler, immediately either credited Cassler Agency 
checking account, or made out bank checks to coal producers, but not 
Plaintiff, or paid off Cassler Agency notes held by the Bank. The amounts 
of the other three checks he credited to the special Cassler Agency ac- 
count. During this period and until March, 1946, Cassler Agency at 
various times instructed Mitchell to distribute the amounts in the 
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special Cassler Agency account for the purpose of paying producers, but 
not Plaintiff, paying off notes held by the Bank covering loans to Cass- 
ler Agency, and crediting Cassler Agency checking account. On March 
25, 1946, the special Cassler Agency account had little or no balance, 
and Plaintiff had not been paid by Cassler Agency for the value of 
coal previously sold by Plaintiff amounting to $18,271.55.” 

The error of the court below did not lie in its findings of fact but in its 
conclusions of law. It failed to apply the pertinent rule to the facts 
as found. In Sherts v. Fulton National Bank of Lancaster, 342 Pa. 
337, 339, 21 A.2@d 18, 19, Mr. Justice Stern recognized for the court 
that “All the authorities agree that if a bank has knowledge, or 
notice of facts enough to put it upon inquiry, that the funds in a de- 
positor’s account actually belong to a third person, it may not apply 
such funds to a debt owed to it by the depositor individually.” As in 
that case, this principle was sufficient in itself to require that the court 
below enter judgment against the bank and in favor of the plaintiff. 


In the earlier case of In re Franklin Trust Co. of Philadelphia, 319 
Pa. 367, 179 A. 592, it was held that a bank may not set off against a 
debt due it by a depositor, individually, deposits in accounts in the 
name of the depositor with special designations added where the funds 
represented by such deposits are in fact the property of third persons. 
It was there directly held that this is so even though the bank has 
no knowledge, beyond the special designations of the accounts, of any 
facts indicating the nature of the depositor’s business or the nature 
of the funds contained in the accounts. In the Sherts case, supra, it was 
specifically remarked that in the Franklin Trust Co. case we had ranged 
ourselves definitely with those jurisdictions which have adopted the 
so-called “equitable rule” there followed. See, also, Witherow v. Weaver, 
337 Pa. 488, 491, 12 A.2d 92. 

The instant case is even a stronger one for the plaintiff than the 
cases above cited. Under their ruling, the special designation of the 
Cassler “Distribution” accounts would of itself have been sufficient to 
bind the bank with notice that the funds therein contained were pre- 
sumptively the property of third persons and, therefore, not subject to 
set off by the bank for a debt due it by the depositor individually. But, 
here, the bank had actual notice that there was $18,000 odd belonging 
to the plaintiff that was in the Cassler “Distribution” accounts when 
the bank charged those accounts (practically to exhaustion) in order 
to credit Cassler’s individual checking account with corresponding sums. 
Mitchell’s knowledge was the knowledge of the bank for which he was 
authorized to act in respect of the various Cassler accounts. It was he 
who set up the method for the collection and distribution of the proceeds 
of the Cassler Agency’s sales of coal for various producers including the 
plaintiff. Mitchell knew at all times from the information contained on 
the paid invoices exactly how much money due the plaintiff was in the 
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Cassler “Distribution” accounts. To suggest that, when acting for the 
bank in the premises, Mitchell did not know that he was using money 
belonging to the plaintiff to pay the Cassler Agency’s debt to the bank 
would be to ascribe to him less than ordinary intelligence. Nor is it 
of any significance that Mitchell took directions from Cassler as to the 
distribution of the proceeds of the six checks received in payment of the 
plaintiff’s coal. See Witherow v. Weaver, supra, 337 Pa. at page 492, 
12 A.2d 92. 

The judgment is reversed and the record remanded with directions 
that judgment be entered for the plaintiff for the full amount of its 
claim with interest from the various due dates as shown by the complaint. 


BOOKS FOR BANKERS 


NEWMAN ON TRUSTS. By Ralph A. 
Newman. Foundation Press, Brooklyn, 
1955. Pp. 501, $5.50. Professor Newman 
has recently published the second edi- 
tion of his comprehensive and somewhat 
philosophical book on the law of trusts. 
Although this is a text book, it is quite 
easy for the layman to read and is con- 
sequently recommended for bankers who 
are interested in building up their back- 
ground in trust matters. Professor New- 
man presents some of the history of the 
development of the modern day trust 
in addition to treating such practical 
matters as estate planning and the ad- 
ministration of trusts. A comprehensive 
case index and extensive bibliography is 
included. 


WwW 


FINANCING METROPOLITAN GOV- 
ERNMENT. Symposium. Tax Institute, 
Inc. Princeton, N. J. Pp. 295, $5.00. For 
bankers whose work touches on the fi- 
nancing of metropolitan governments, the 
newly published book on this subject by 





the Tax Institute should be of great 
interest. Besides chapters on specific 
problems of financing that face metro- 
politan governments, the book contains a 
most enlightening section on future eco- 
nomic developments including comments 
on such subjects as trends in industrial 
location, development of shopping cen- 
ters, plant dispersion, residential build- 
ing and the potential use of atomic energy 
by industry. 


v 


MORTGAGE SERVICING. By William I. 


DeHuszar. Mortgage Bankers Associa- 
tion of America. Pp. 196. This book, 
prepared under the auspices of the Mort- 
gage Bankers Association, deals with the 
rather narrow subject of running a mort- 
gage servicing business but despite its 
limited scope it is a valuable reference 
book for anyone involved in the complex 
business of servicing procedures. Special 
emphasis is put on cost cutting features 
of such servicing as well as on statistical 
and cost accounting methods. 











COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kotte, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales and chattel mortgages and other secured transactions. 





Foreclosure proceedings, 
although associated by the 
general public with long, 
mustachioed villians and 
penniless widows, are never= 
theless a very real part of 
the business of extending 
credit. Chattel mortgages 
usually set forth in def- 
inite terms the right of the 
mortgagee to foreclose in 
language such as the follow=- 
ing: “In any event, the 
mortgagee may foreclose this 
mortgage according to law," 
or ". « - or for any reason 
mortgagee should consider 
said indebtedness or said 
security unsafe and in- 
secure, then mortgagee may 
at its option foreclose this 
mortgage by action or other=- 
wise; and mortgagee may 
take immediate possession 
of said property wherever 
it may be found. ..." or 
still more specifically, 
"The mortgagor hereby au- 
thorizes the mortgagee to 
foreclose this mortgage on 
the above described prop- 
erty by a sale of said prop- 
erty at anytime in the usual 
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manner at the market price 
and to deduct from the pro=- 
ceeds of such sale the cost 
thereof and to apply the 
balance of such proceeds to 
the payment of all sums then 
unpaid on the above in- 
debtedness." 

Such terms, various state 
Statutes and a great body 
of common law are what 
govern foreclosure proceed= 
ings in the United States. 
They provide in varying 
forms the basic mortgage and 
foreclosure rules, among 
which are that at common law 
title becomes absolute in 
the mortgagee upon default 
of the mortgagor, that a 
mortgagor has the right to 
receive back title to and 
possession of the mortgaged 
property upon performance 
of his agreement, and that 
the right of the mortgagor 
to redeem mortgaged property 
can be cut off by the mort- 
gagee's foreclosure pro- 
ceedings. These are just a 
few of the fundamentals of 
the law of mortgages and 
foreclosure. They form, how- 
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ever, the basis upon which 
cases such as the following 
are founded. 


* * * 


MORTGAGE TERMS 


Generally speaking courts 
are quite strict in reading 
the terms of mortgages and 
notes to see exactly what 
conditions if any are con- 
tained in them and what priv- 
iliges are permitted. Ina 
recent California fore- 
closure case it appeared 
that the owner of an air= 
plane mortgaged it and then 
leased the plane to the mort- 
gagee under an agreement 
that the lease would be of 
no effect until certain re- 
pairs were made by the mort- 
gageee Before the contem- 
plated repairs were finished 
however, the mortgagor took 
the plane back and when the 
mortgagee brought fore- 
closure proceedings, the 
mortgagor maintained they 
were unwarranted because 
payment of the mortgage note 
depended upon performance 
of the lease which had never 
been in effect. The court, 
reading the terms of the 
papers very carefully, con- 
cluded that nothing in the 
note or mortgage made pay- 
ment of the note dependent 
on fulfillment of lease ob=- 
ligations. The foreclosure 
was permitted. Interna- 
tional Airports, Ince Ve 
Finn, California District 
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Court of Appeal, April 18, 
1955. 
ee: °6 


DEED OF TRUST 


It is possible for the term 
"foreclosure" to be applied 
to types of commercial 
paper other than mortgages 
although mortgage fore- 
closures are by far the most 
commone A Mississippi 
case illustrates that oc- 
casionally a deed of trust 
will be foreclosed. An oil 
products distributor who 
had become indebted to one 
of his suppliers ex3cuted 
a deed of trust on some of 
his vehicles and on a parcel 
of realty in favor of the 
Supplier who assigned the 
deed to the defendant. The 
distributor later sought to 
have the deed canceled and 
in the suit the defendant 
asked the court to foreclose 
the deed. Since the court 
could find no substantial 
evidence that the deed was 
executed under threat by 
the supplier to bring enm- 
bezzlement proceedings 
against the distributor, 
the deed was found to be 
valid and foreclosure was 
permitted. Bullock v. Green, 
Mississippi Supreme Court, 
May 16, 1955. 


* * * 
CONDITIONAL SALE CONTRACT 
In addition to foreclosure 


proceedings on mortgages 
and deeds of trust, many 
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statutes provide that fore- 
closure action is permis- 
sible in regard to condi- 
tional sales contracts. The 
Georgia statutes, for ex-=- 
ample, state that condi- 
tional sales contracts shall 
be foreclosed in the same 
manner aS mortgages on per= 
sonal property. A recent 
case based on this statute 
held that when an affidavit 
was made to foreclose a con= 
ditional sale contract and 
was filed with the clerk of 
the court, the clerk had no 
alternative but to issue a 
foreclosure execution since 
that was the procedure 
called for in the part of 
the statute relating to 
mortgages and which was ap- 
plicable to foreclosures of 
conditional sales con- 
tracts. Williams v. C. I. T. 
Credit Corporation, Georgia 
Court of Appeals, March 10, 
1955. 
a * * 


JUDGMENT—CHATTEL MORTGAGE 


A rather curious case 
touching on foreclosure has 
been decided by a federal 
district court. A mortgagee 
obtained a judgment against 
the mortgagor of a truck and 
in order to prevent fore=- 
closure of the mortgage, the 
mortgagor paid the judgment 
although he still did not 
agree that the court was 
right in deciding that the 
mortgagor owed one of the 
installments on the mort- 
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gagee Later the mortgagor 
obtained conclusive evid- 
ence that the installment 
had in fact been paid and 
that the trial court there- 
fore had rendered an incor- 
rect judgment. The trial 
court, however, refused to 
vacate the judgment and the 
mortgagor had to appeal to 
an appellate court which 
held that the payment of the 
judgment did not cut off the 
mortgagor's right to have 
the judgment vacated on the 
basis of new and conclusive 
evidence. Ferrel v. Trail- 
mobile, Inc. United States 
Court of Appeals, Fifth Cir- 
cuit, June 17, 1955. 


RIGHTS OF HOLDER IN 
DUE COURSE 


A case of general interest 
has been reported recently 
from Louisiana which shows 
there are both similarities 
and differences between the 
civil law which is in effect 
in some southern and western 
States and the common law 
which prevails in other 
States. 

Generally speaking, the 
idea of letting the buyer be- 
ware has predominated in 
common lawstates. Incivil 
law states, on the other 
hand, it is possible for a 
buyer to bring an action of 
*redhibition" which is the 
avoidance of a sale because 
of some vice or defect in the 
article sold which renders 
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it so useless that it must 
be supposed that the buyer 
would not have made the pur- 
chase had he known of the de= 
fect. The maker of a note 
which had been assigned to a 
finance company relied on 
this civil law rule when the 
finance company sought pay-= 
mente The court decided, 
as it would have in a common 
law state, that since the 
finance company was a holder 
in due course it was not sub= 
ject to the defenses the 
buyer might have against 
the seller of the car. Fi- 


nance Security Company ve 
Stuart, 75 So.2d 353. 
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CURRENT ARTICLES 


The May 1955 Minnesota Law 
Review contains a series of 
articles on many vital as- 
pects of BANKRUPTCY LAW by 
some of the most highly 
qualified authorities in 
the field. It touches on 
the protection and collec- 
tion of property of bank- 
rupt estates (MacLaughlin), 
dischargeability of debts 
(Smedley), Section 14c (3) 
of the Bankruptcy Act (Frie- 
bolin), statutory liens 
(Kennedy) farmer-debtor re- 
lief and the Bankruptcy Act 
(Kruse). Minn. L. Rev. 39: 
623-742, May 1955. 








BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New developments affecting the regulation of banks, small loan 
and finance companies, credit insurance and other related fields, as 
reported from state capitals throughout the country, include the fol- 
lowing: 


ALABAMA: Acting in one of three suits brought by State Aitorney 
General John Patterson against Montgomery small loan firms as the start 
of a threatened statewide drive for enforcement of Alabama’s usury 
law, Montgomery County Circuit Judge Walter B. Jones took under 
consideration in late September the case against Tide Finance Co. 

In another of the cases, Judge Jones granted a motion to dismiss a 
suit against Modern Finance Co. on grounds it is no longer in business 
and thus could not possibly be a “public nuisance” in the future. 

Home Finance Co., the third Montgomery firm against which suit 
was brought by the attorney general, was spared a hearing after prom- 
ising to charge no more than the legal rate of interest on future loan con- 
tracts and to adjust those now outstanding, pending a State Supreme 
Court ruling on the whole question of rates. 

In an answer filed to the attorney general’s complaint, Home Finance 
attorneys said that, while agreeing to charge no more than the 8 per cent 
specified in the state’s usury law, the answer was not to be construed as 
an admission the company had violated lending laws. 

Judge Jones did not immediately indicate when he would rule on the 
Tide case, in which testimony was given that interest rates from 400 to 
700 per cent were charged for small loans. 

Tide’s defense included 42 affidavits from “satisfied borrowers, all 
of whom said they knew they were being charged above 8 per cent in- 
terest on the loans. 

It was argued in Tide’s defense that a contract calling for more than 
the 8 per cent specified in the state’s usury law is “voidable but not 
void”; that the borrower may bring suit pleading usury and be required 
to pay only the principal, less the usurious interest. 

“Usury is a personal defense,” said William G. Winton, one of the 
attorneys for Tide. “Contracts of more than 8 per cent are voluntary 
contracts. The borrower does not have to pay the interest unless he 
wants to.” 

During the hearing, Judge Jones rejected a motion by Winton for 
disclosure of the names of lawyers assisting the attorney general in the 
case. 
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“We understand,” Winton told the court, “that one of the attorneys 
aiding the attorney general represents an out-of-state lending chain in- 
terested in passing legislation in Alabama.” 

Winton said the “lending chain” wants to go into business in Alabama 
but not before a law is passed restricting small loan agencies to 34 per 
cent interest annually. 

Rejected by the Alabama legislature prior to recent adjournment of 
its 1955 regular session was a small loan regulatory bill which would 
have cut interest rates on small loans to 1 per cent a month, but allowed 
a service charge of one-tenth of the loan on all loans from $100 to $500. 


CALIFORNIA: A new state traffic code amendment, enacted by 
the 1955 California legislature and now in effect, requires automobile 
dealers and finance companies to inform an automobile buyer or bor- 
rower when insurance obtained in connection with such financing does 
not include liability coverage. 


GEORGIA: State Industrial Loan Commissioner Zack D. Cravey 
announced his earlier order restricting the size of small loan advertise- 
ments to 16 square inches would be modified to permit such companies 
to advertise as big as they please. 

Emphasizing, however, that his office will censor closely all the sub- 
ject matter that goes into the advertisements, he said this will keep the 
advertisements “ethical” and will protect the public. 

Deputy State Loan Commissioner Ralph Cadle said he had assigned 
three men to the job of censoring small loan advertising copy. “The 
companies will submit their copy for approval,” he said. “If they don’t 
get notice of disapproval in seven days, it will stand approved as sub- 
mitted.” 


ILLINOIS: State Treasurer Warren E. Wright announced that 
Illinois banks would have to pay a minimum of 1 per cent interest on 
all state fund deposits starting Sept. 1. The previous minimum was 3/4 
of 1 per cent. 

Wright said the raise in the minimum interest rate on state funds in 
commercial banks was “in keeping with the recent increase in the prime 
rate charged by commercial banks and action taken on the rediscount 
rate of the federal reserve banks throughout the United States.” 


INDIANA: Governor Craig warned that finance firms which pay 
insurance rebates to automobile dealers face possible loss of their state 
insurance licenses. 

He directed State Insurance Commissioner H. E. Wells to investigate 
the alleged practice after receiving reports of “kickbacks.” 

The governor said he received complaints from “responsible persons” 
that some auto dealers were receiving rebates as high as 20 per cent of 
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insurance premiums from a few firms which handle both financing and 
insurance. 

Wells said about a half dozen financing insurance companies appeared 
to be involved in the illegal practice. 

The complainants included J. K. Ruckelshaus, Indianapolis attorney 
who has represented several auto finance firms ina prolonged battle 
against a nationwide car financing company. 

A request by Ruckelshaus for revocation of the big firm’s state license 
to finance autos is awaiting decision by the State Department of Finance 
Institutions. 


KENTUCKY: In announcing that his group undoubtedly will seek 
the enactment next year of some state legislation to protect buyers of 
mortgaged automobiles, Lew Ullrich, managing director of the Kentucky 
Automobile Dealers’ Association, said there have been a number of in- 
stances of dealers buying automobiles they believed unencumbered and 
then having to satisfy liens on them. 


Ullrich said his association would seek either a law similar to In- 
diana’s or some form of legislation requiring that information about liens 
be put on bills of sale. The group’s legislative program for the 1956 
Kentucky legislative session is expected to be decided at a November 
meeting. 


MASSACHUSETTS: Failing of enactment in the Massachusetts 
legislature, just prior to mid-September adjournment of its 1955 session, 
was a bill to create a commission to regulate interest, within set limits, 
on small loans up to $1,500. 

Under present Massachusetts law, the state sets limits on interest on 
loans of less than $300. There is no interest ceiling on higher loans. 


MISSOURI: Governor Donnelly has appointed members of a new 
special five-member state banking board created by the 1955 Missouri 
legislature to hear appeals on applications for bank charters denied by 
the state finance commissioner. 

The new board replaces a board which had been composed of the 
governor, lieutenant governor and the state attorney general. Such a 
change had been recommended by the State “Little Hoover” Commission 
on the grounds that hearing bank appeal cases took much time of the 
three officials comprising the old appeal board. 

Where an application for a charter or relocation of a bank is denied 
by State Finance Commissioner Joseph A. Rouveyrol, the new board 
will be empowered to hear the case on appeal, subpoena witnesses and 
make its findings. 

Richard R. Nacy, president of the Central Missouri Trust Co., Jef- 
ferson City, was named chairman of the new board. Named secretary 
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of the board was Lue C. Lozier, Jefferson City lawyer. 

Other members are W. W. Bradley, president of the Crystal City 
State Bank; Charles M. Strong of Macon, president of the Strong Equip- 
ment Co., and James E. Boswell of Lebanon, president of the Independ- 
ent State Co. 


NEW JERSEY: In a move establishing a New Jersey precedent, 
the Howard Savings Institution and the National Newark & Essex Bank- 
ing Co., both of Newark, announced they had contracted to take over 
the South Orange Trust Co. 

The Howard is purchasing the bank itself and will set up a South 
Orange branch office, its first outside of Newark. Howard also is pur- 
chasing all assets which are eligible for mutual savings banks, including 
mortgage holdings of some $3,250,000, and will take over all savings de- 
posits, currently totaling some $4,500,000. 

National Newark for its part is acquiring all assets of a commercial 
type and will take over checking accounts totaling $3,700,000. This part 
of the business will be transferred to National Newark’s South Orange 
Branch. 

Howard received approval from State Banking and Insurance Com- 
missioner Charles R. Howell to operate the South Orange branch office. 
National Newark obtained tentative approval from the federal controiler 
of the currency’s office for its part in the transaction. 

South Orange Trust shareholders were expected to meet to approve 
the sale, with the date for the changeover tentatively set for Oct. 3. 

The transaction marks the first time in the history of New Jersey 
banking that a mutual savings bank has acquired the assets and savings 
accounts of a commercial bank, or that it has established a branch outside 
the municipality in which its main office is located. 

Although the Half Dime of Orange has permission to set up a branch 
in Roseland, it has not done so as yet. The purchase of a commercial 
bank by a mutual savings bank has been legally possible in New Jersey 
since 1948. 

Howard will take over 20 of the 830 employees of the South Orange 
Trust while the National Newark will employ the balance. Francis R. 
Steyert, president of South Orange Trust, is not going with either bank 
but has plans for another position. 

Howard has four branches in Newark besides its main office near 
Broad and Market Sts. It is the nineteenth largest mutual savings bank 
in the country, with assets of more than $3$17,000,000. National Newark 
has assets in excess of $259,000,000, while South Orange Trust reported 
assets of $9,202,000 at the end of July. 

Bank stock of the South Orange Trust, last quoted at 40 bid and none 
offered, is not being purchased by either of the Newark banks. The stock 
will be paid off by a liquidating committee. 
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NEW MEXICO: State Banking Examiner Woodlan P. Saunders 
issued new licenses to all small loan firms which have been operating in 
New Mexico and also approved 13 entirely new small loan licenses. 

He said the “blanket” license issuance was made on the theory that 
the new state small loan regulatory law enacted by the 1955 New Mexico 
legislature is stringent enough to keep the firms in line. 

In approving the action, Governor Simms said the new small loan 
law was not intended to be punitive “or to operate retroactively con- 
cerning anyone’s actions of former years.” 

“We are not starting out to penalize anybody for something they may 
have done two or three years ago or even a year ago,” Simms said. 

It was otherwise pointed out that testimony taken at recent hearings 
on applications for small loan licenses might be used in future enforce- 
ment actions, even though all of the licenses were granted at the outset. 

Special Assistant State Attorney General C. R. McIntosh said he 
conducted the hearings on the theory they would provide background 
information later on “if a question arises.” 


NORTH CAROLINA: State Commissioner of Banks W. W. Jones 
notified 286 small loan agencies in North Carolina that the first quarterly 
report required under a 1955 state legislative act would have to be made 
as of the close of business on Sept. 30. 

In announcing he had prepared forms on which the reports were to be 
made, the commissioner said they would have to be filed with him for 
the first quarter on or before Oct. 15. 

The new state law brought small loan firms more closely under State 
Banking Department supervision and required them to file quarterly 
and annual reports. 

Jones said the reports must show the company’s assets and liabilities, 
income and expenses during the quarter and the distribution of earnings 
and surplus. Similar data must be contained in the annual reports. 

In another North Carolina development, Governor Hodges and the 
Council of State, for the second time within a month and the fourth 
time this year, boosted the interest rate the state requires on money it 
has on deposit in North Carolina banks. 

The new increase carried the interest rate from 2 to 2.25 per cent, 
effective Sept. 9. State Treasurer Edwin Gill, who recommended the 
hike, said it would mean an additional $200,000 a year in income to the 
state, which has about $83,000,000 on certificates of deposit with the 
banks. 

The new rate of 2.25 per cent is the highest the state ever charged the 
banks for its money. Previously, the rate never topped 2 per cent, al- 
though it had been at that level several times. 

Gill explained fluctuations in the national money market made the 
higher rate advisable. 
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TEXAS: Insurance commissioners from six states, meeting in Aus- 
tin, heard Texas officials accuse Service Fire Insurance Company of New 
York, an affiliate of Universal C.I. T., of collecting “millions of dollars” 
in excess charges on automobile insurance policies. 

Flatly denying the accusation, company executives and spokesmen 
argued the firm was “clean as a hound’s tooth” and had been “pre- 
judged” and “mistreated.” 

The meeting was called by Texas Commission Chairman Garland 
Smith, who also is chairman of Zone 5 of the National Association of In- 
surance Commissioners. States represented at the zone meeting were 
Nebraska, Wyoming, Arkansas, Oklahoma, Kansas and Texas. 

Texas Commissioner J. Bryon Saunders explained the meeting had 
been called to hear a report of Texas’ findings in connection with alleged 
automobile insurance overcharges so they might be guided in taking 
action in their respective states if they desired. No formal action was 
taken at the meeting, but it was indicated further investigations could be 
expected from the various states. 

Saunders said a mail check of Service Fire policyholders in Texas 
showed $88,662 in overcharges to the 42 per cent of the policyholders 
who replied. Refunds were made by the company in each case, he said. 


Saunders added that a check of 16 or 18 other companies showed these 
alleged overcharges; Marathon Insurance Co., affiliate of Pacific Finance 
Co., $24,700; Cavalier Insurance Co. of Boston, $42,628; Calvert Fire 
Insurance Co. of Boston, $8,846; Consolidated Lloyd of Texas, $14,636, 
and Home Service Casualty Insurance Co. of Texas, $1,096. 

All inquiries were made on policies in effect on or after May 1. Sub- 
sequent checks, Saunders said, showed no further violations. 

After returning from a three-month “conventional” examination of 
Service Fire Insurance Co. records, Washington Whitesides, examiner for 
the Texas commission, said his inquiry showed it was “obvious” the com- 
pany received “millions of dollars in excess of what they should have.” 

“The further back we checked,” he said, “the worse it got.” He claimed 
the overcharges were the result of “misclassifying” automobile policy- 
holders by putting them in a higher rate bracket than where they be- 
longed. It was claimed the drivers were charged the under 25 years of 
age rate instead of the cheaper rate for older persons. 

Speaking as counsel for the company, Joseph G. Myerson told the 
commissioners: “You gentlemen have a quarrel with the finance com- 
panies — with the methods of selling cars — not with fellows like us. 
We’re clean as a hound’s tooth.” 

Myerson said the finance company buys the insurance policy and 
figures it in with financing to arrive at the total cost of an automobile. 
Where there is an overcharge on insurance, he claimed, there is an off- 
setting undercharge on financing. 
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Under that procedure, he said, any overcharge that might have been 
made should be refunded to the finance company which bought the policy 
rather than individual policyholders. 

Emil C. Chervenak, president of Service Fire, said the company has 
followed the same practices in the past of other companies doing business 
with finance companies in new and used car sales. 

He explained that highest classifications were given to all policies 
where there was no classification card attached to indicate entitlement to 
a lower rate. He said this procedure was required by law. 

Chervenak said that since July, however, the system has been changed 
to require a classification card to assure more accurate rating. 


UTAH: State Attorney General E. R. Callister ruled that the Salt 
Lake City Employes Association Credit Union may buy or build an office 
building for its own use but may not rent out any of the space for income. 

The opinion was directed to State Bank Commissioner Louis S. Leath- 
am, who had been asked for advice by counsel for the credit union. 

Under Utah law limiting uses to which credit union funds may be put, 
the attorney general ruled, no mention is made of investing such funds in 
an office building. 

Nonetheless, the opinion added, it appears unlikely that the state 
legislature intended to prohibit a credit union from acquiring a place of 
business if needed. 

But, the ruling pointed out, there is court precedent against investing 
in a building larger than reasonably contemplated for future needs of the 
credit union even though the excess space is fully rented and produces 
income. 





| TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Deposit of Decedent’s Property in a Bank 
Before Appointment as Executor or Administrator 


California recently amended its Probate Code (Section 541.1, ef- 
fective September 7, 1955, to provide that a person seeking appoint- 
ment as an executor or an administrator may deliver to a bank or trust 
company any money or securities in his possession belonging to the de- 
cedent’s estate or allow money or securities belonging to the estate to 
be retained by a bank or trust company. He must then file with the 
court a written receipt, including the bank’s agreement that such money 
or securities shall not be allowed to be withdrawn except on authoriza- 
tion of the court. The bank, in receiving or retaining such money or 
securities, is protected to the same extent as though it had received 
money or securities from a person already appointed as executor or 
administrator. Moreover, in the court’s discretion, the value of the 
property so deposited may be excluded from the computation of the 
amount of the bond to be required of the person seeking the appoint- 
ment. 


Minor Not Bound by Accounting Affecting Her Property Rights 





Estate of Charters, California District Court of Appeal, May 27, 1954 


Decedent’s will provided that his minor daughter should have the 
use and occupancy of his residence rent-free for as long as she or her 
guardian desired. The daughter’s guardian was also trustee of dece- 
dent’s testamentary trust of which the daughter was life beneficiary. 
In an intermediate account the trustee reported the sale of the resid- 
ence, and this account was approved by the court. No order respecting 
the sale of the residence was obtained by the trustee-guardian from the 
guardianship court. Subsequently, the trustee petitioned the court for 
instructions as to what should be done with surplus trust income which 
had accumulated because of reinvestment of the proceeds of the sale 
of the residence. Held: The daughter, being a minor, was not bound 
by the court order approving the intermediate account which had re- 
ported the sale of the residence. The trustee was directed either to 
purchase a residence, suitably furnished, for the daughter or to give 
her money sufficient to rent a home of equivalent quality. Moreover, 
the surplus income should be distributed to the daughter rather than 
held for payment to the next eventual interest. 
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Trustee’s Investments Guided by Banking Law 





Estate of Walbridge, Surrogate’s Court, New York County, 133 New York 
Law Journal (February 16, 1955) 12 


Testator created a trust for the life benefit of his niece, with power 
of appointment over the remainder. The niece’s death terminated the 
trust and her will appointed the remainder by creating three equal 
trusts for her sons. In his will, testator authorized investments in non- 
legals; in her will, the niece provided that the principals of the three 
trusts be invested under the Banking Laws of New York. The trustee, 
a New York trust company, sought instructions as to its investment 
powers. The Court held (1) the will of the niece controls respecting 
investments and (2) in appointing a New York trust company and in 
referring to the New York Banking Laws, the niece intended to permit 
the trustee to invest in securities legal for trust funds in New York. 
Had she made no such reference the trustee would be restricted to legal 
investments. 


Creditor of Decedent’s Own Corporation Cannot Compel an 
Accounting 





Matter of Greenberg, New York Surrogate’s Court, Kings County, New York 
Law Journal, July 20, 1955, page 4 


Decedent owned all the stock of a corporation, and upon his death 
his widow, as executrix, continued the business until she sold it a year 
later. The Industrial Commissioner of New York petitioned for an 
accounting, alleging that he was a person interested in the estate be- 
cause he was a judgment creditor of the corporation for unpaid un- 
employment insurance taxes. Held: The Commissioner’s petition dis- 
missed. His claim is against the corporation, and the executrix is not 
required to administer the corporate business as if it were a part of the 
estate. To permit this creditor of the corporation to proceed against 
the estate might give him a preference over other creditors who would 
have no opportunity to present their claims. Since the creditor must 
look to the corporate entity for payment he has no interest in the estate 
and cannot compel an accounting by the executrix. 


Bequest to Deceased Legatee Held Intended For Living Sister 





Estate of Cornwall, New York Surrogate’s Court, New York County, 
New York Law Journal, August 10, 1955, page 2 


Testator bequeathed one-third of his estate to a sister in Manchester, 
one-third to a sister Edith in Kingston, British West Indies, and one- 
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third to an unincorporated association. Another sister, Agnes objected to 
the executor’s account of the estate, showing that she was a resident of 
Kingston, that the sister Edith named in the will had died a resident 
of Costa Rica over twenty years prior to execution of the will, that 
the brother had communicated with her for many years and sent her 
money, and that he had frequently spoken of his intention to benefit 
his two living sisters. Held: The living sister, Agnes, is entitled to one- 
third of the estate. The use of the name of the predeceased sister, Edith, 
could only be due to confusion or inadvertence since the facts clearly 
showed that the testator intended Agnes to share with his only other 
living sister. It was held further that an unincorporated association is 
not qualified to receive the one-third bequest directly but that a mem- 
bership corporation with which the association was affiliated could 
take the bequest and use it for the benefit of the association. 


Educational Institution May Take Legacy Without Qualifying 
as Trustee 





American Institute of Architects v. Attorney General, Massachusetts Supreme 
Judicial Court, June 3, 1955 


Decedent left the residue of his estate to the American Institute 
of Architects, stipulating certain trusts and conditions to be assumed 
by the Institute in providing scholarships and financial assistance for 
deserving students. The estate capital was to remain intact and not 
be transferred or distributed unless the Institute ceased to exist, in 
which case it should be transferred to an organization most suited to 
maintain the fund and carry out the trust. The Institute petitioned the 
court for a determination of whether it had to be appointed a trustee 
and qualify by giving a bond in order to receive the legacy. Held: 
Decedent’s executor may transfer the estate assets to the Institute di- 
rectly and without the necessity of the Institute qualifying as trustee. 
There was no trust in the technical sense. Title to the gift vested in 
the Institute subject to the restriction that it be used only in the 
manner and for the purposes expressed in decedent’s will. 


Bank Accounts Used To Separate Company Funds From Personal 
Funds 





Shaw v. Shaw, Arkansas Supreme Court, March 21, 1955 
(Rehearing denied, April 18, 1955) 


Decedent was the sole proprietor of a plumbing business. He left 
such business to his wife and two daughters in equal shares and left 
all his personal property “not connected with the company” to one of 
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the daughters. The wife opposed the administratrix’s accounting, claim- 
ing that certain items of personal property were connected with the 
business. The evidence showed that decedent’s company had a check- 
ing account and time deposit account. Decedent also carried bank 
accounts in his own name. The money in all the accounts was derived 
from company earnings. The Court held that the money withdrawn 
from decedent’s business and set aside in bank accounts in his own 
name for personal enjoyment and security was no longer connected 
with the business. However, money transferred from a savings ac- 
count in decedent’s own name to a business account in the company’s 
name was connected with the business. Since decedent paid the taxes 
on all earnings, regardless of the account they were in, an effective and 
natural way to separate accumulated profits for personal use was to 
put them into accounts in his own name. 


Purchaser From Heir Required to Investigate Absence of Will 





First Federal Savings and Loan Association of Memphis v. Dearth, 
Tennessee Supreme Court, 279 S.W.2d 503 


A woman, owning real property, died apparently without leaving 
a will. Her only son and his two minor children survived her. Shortly 
after her death the son and his wife sought a mortgage on the real 
property from a bank. They advised the bank that they had inherited 
the property and that there was no will. The family attorney gave an 
affidavit stating that there was no will and that the son was decedent’s 
only heir. The bank did not obtain a title policy and gave the son the 
mortgage. ‘T'wo years later the son died and at that time the bank 
was advised of the existence of a will executed by the mother devising 
the son a life interest only in the property, with the remainder to his 
two children. The bank thereupon sought to have the mortgage 
declared a first lien on the property and sought foreclosure. Held: 
The bank was not a bona fide purchaser and cannot assert valid title 
against the remaindermen children. The mortgage was executed only 
three months after the mother’s death, and her will had been discovered 
only eight months after her death. The heir of one apparently dying 
intestate may convey property and defeat the claim of a beneficiary 
under a subsequently discovered will only if a reasonable time since 
the death has occurred. In this case a reasonable time had not elapsed 
and the bank did not exercise reasonable diligence in determining the 
existence of the will. 
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TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Deduction For Executor’s Commissions Determined by Law of 
State Regardless of Agreement With Legatee 





Fidelity-Philadelphia Trust Company v. United States, United States Court 
of Appeals, Third Circuit, April 21, 1955 (Rehearing denied, June 22, 1955) 


The residuary legatee agreed with the executors of an estate that 
certain executor’s commissions should be 4%. The Pennsylvania taxing 
authorities, in assessing the state transfer inheritance tax on the estate 
and in the absence of a statute governing allowable executor’s fees, in- 
sisted that the fair compensation for the executors was only 3% and that 
this was the maximum amount deductible from the tax. The Pennsyl- 
vania Orphans Court ruled that the 4% commissions stood as to the 
residuary legatee because of its agreement but that for state inheritance 
tax purposes the executors should be surcharged with commissions at 
1%. Subsequently, the United States, for purposes of the federal estate 
tax, contended that a deduction of only 3% should be allowed. 

Held: Only 3% may properly be deducted for commissions for 
estate tax purposes. Administration expense deductions are only those 
allowed by the laws of the jurisdiction. The Pennsylvania court re- 
duced the commissions for state tax purposes, which was in effect a 
determination that 3% was the fair compensation under Pennsylvania 
law. And only the amount of compensation allowed by state law is 
properly deductible for the federal estate tax. 


Charitable Deduction of Excess Trust Income Set Aside for 
Charitable Purposes 





Boston Safe Deposit & Trust Company v. United States, United States District 
Court, D. Massachusetts, March 18, 1955. 


A problem somewhat akin to that of the estate tax deduction for 
charitable trust remainders was presented in this case. The trust pro- 
vided that fixed annuities were to be paid to decedent’s daughters from 
trust income and also from accumulated trust income if necessary. Upon 
the death of the life beneficiaries the corpus, including accumulated in- 
come, was to go to charitable remaindermen. The Court held that 
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there was no problem of a sufficiently definite standard to be used in 
determining either future payments to the life beneficiaries from ac- 
cumulated income or how much the remaindermen would ultimately 
receive. Considering the age of the life beneficiaries, the fixed amount 
of the annuities and the consistent excess of trust income over annuity 
requirements there was no practical likelihood that excess income would 
be diverted from the remaindermen, and hence the trustee was entitled 
to an income tax deduction in each year for the amount of surplus trust 
income. 
—_——- 
One in Eleven Chance That Charity Will Take Not Remote 


United States v. Dean, Executrix, United States Circuit of Appeals, 
First Circuit, June 30, 1955 


Decedent’s executrix attempted to take an estate tax deduction for 
charitable bequests which would take effect only if decedent’s 82- 
year-old sister predeceased both the 67-year-old sister and the 68-year- 
old sister-in-law of decedent. The parties to this action agreed that on 
the basis of accepted actuarial tables of mortality the statistical chance 
that the charities would not eventually receive the bequests was about 
eleven to one. The executrix contended that such a chance was so re- 
mote as to be negligible and hence, under established government regula- 
tions, the charitable deduction was allowable. Held: A one in eleven 
chance is not so remote as to be negligible, i.e., it is not a chance “which 
persons generally would disregard as so highly improbable that it might 
be ignored with reasonable safety in undertaking a serious business 
transaction.” Accordingly, the charitable deduction was not allowed. 


Waiver of Claim For Interest on Excess Tax Payment 


In re Application of First Trust and Deposit Company, New York Supreme 
Court, Appellate Division, Third Department, June 16, 1955 


Testator gave his wife a life estate in certain property, with a con- 
tingent remainder so that the ultimate devisee could not be known 
until his wife’s death. Under its inheritance tax statute, New York 
temporarily taxed this contingent interest against the executor at the 
highest rate which might become applicable under any contingency. The 
executor did not then apply for an order fixing the tax at the lowest 
rate and directing a deposit by the State comptroller in a bank for the 
account of the estate. Held: By failing to apply for such an order the 
executor waived any claim to interest on the amount by which the as- 
sessed temporary tax exceeded the minimum tax. 
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Survivor’s Right to Possession of Joint Account Basis of 
Inheritance Tax 


In re Wilson, Pennsylvania Orphan’s Court of Erie County, 38 Erie County 
Legal Journal 176 


A sister, during the lifetime of her brother and without his knowledge 
or consent, added his name to her individual bank accounts as a joint 
tenant with right of survivorship. When the brother died, the Penn- 
sylvania transfer inheritance tax was assessed against the sister, as the 
surviving joint tenant, on the value of one-half of the joint accounts. 
The sister objected to the tax on the ground that all the money in the 
accounts represented her individual and exclusive contributions. Held: 
The amount of contribution to the accounts by one joint tenant is im- 
material. The survivor acquires a right to the immediate ownership 
and possession of the whole property, and it is the accrual of this right 
which is taxed. 


Minors’ Interest in Accumulated Income Contingent 


Estate of Johnson, New York Surrogate’s Court, New York County, 
New York Law Journal, May 17, 1955, page 7 


Under the terms of a living trust, the corpus of which was included 
in the creator’s taxable estate upon her death, five grandchildren re- 
ceived interests in both the principal and income of the trust. In such 
a case, the New York taxing statute allows a $5000 inheritance tax ex- 
emption for each grandchild if and only if his interest in the trust is 
indefeasibly vested. In order to take the principal, the grandchildren 
had to survive the termination of the trust, and if they died before reach- 
ing majority, the trust income, which was to be accumulated during their 
minority, would be paid over to others. Held: The interests of the 
grandchildren are contingent only and do not qualify for the $5,000 
exemption. The right to principal is contingent upon surviving the trust, 
and during minority all income is to be accumulated. It is entirely 
possible, therefore, that a grandchild might die during minority before 
the termination of the trust and receive no part of trust principal or 
income. 





BANKING BRIEFS 


STRIKING BANK’S NAME FROM NOTE DOES NOT 
CONSTITUTE MATERIAL ALTERATION 


A Louisiana court has recently ruled that where individuals used 
a form note prepared for a bank in which the name of the bank had 
been crossed out by a penned line the note did not contain a material 
alteration. The court stated, “The cancellation of the printed name of 
a bank by drawing an ink line through such name cannot be considered 
as constituting an alteration, in the absence of some proof reasonably 
leading to that conclusion.” See Palmer v. Presswood, Court of Appeal 
of Louisiana, 81 So.2d 116. 


JOINT OWNER OF BANK ACCOUNT MAY MAKE 
WITHDRAWAL WITHOUT PRESENTING PASSBOOK 


One of the latest pronouncements on the subject of joint bank ac- 
counts was made by an Indiana court which ruled that where one 
person creates a joint account in his name and the name of another, 
the bank can make payment to the other person even though the pass- 
book is not presented and despite the fact that the person making the 
withdrawal had not contributed funds to the account. The bylaw re- 
quiring presentation of the passbook is made for the benefit of the bank 
and the depositors and can be waived by one of the joint owners of 
the account. See Badders v. Peoples Trust Company, Appellate Court 
of Indiana, 127 N.E.2d 249. 


TWO COURTS FAVOR BANKS IN SAFE DEPOSIT BOX CASES 


Two courts, one in Pennsylvania and one in New Jersey, have ruled 
in favor of the banks where safe deposit box customers have brought 
suit to recover funds alleged to have disappeared from safe deposit boxes 
located in the banks. Both depositors claimed simply that they had had 
funds in the boxes at one time and that the funds had unexplainedly 
disappeared. Also in both situations the banks could not have gained 
access to the boxes without the depositors’ keys. See Grossman v. Broad 
Street Trust Company, District and County Reports, Pennsylvania, 
March 14, 1955; Ely v. First National Bank of Toms River, New Jersey 
Superior Court, Law Division, May 24, 1955. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Savings Banking 

UGUST IHLEFELD, Presi- 

dent of the Savings Banks 
Trust Company of New York, feels 
that mutual savings banks should 
make a determined effort to pro- 
mote thrift and encourage savings. 
Since the volume of savings “tends 
to be reduced by the freer spending 
fostered by prosperity,” and inas- 
much as our economy is in a “Dy- 
namic Age,” he concludes that the 
need for more savings is urgent. 

In this connection, Mr. Ihlefeld 
outlines a number of steps than can 
be taken. There must be constant 
improvement of the thrift service 
offered to depositors. New York 
State savings banks, he asserts, 
must also insist on legislative au- 
thority permitting them to follow 
their depositors to the suburbs 
through the establishment of 
branch offices. Tens of thousands 
of depositors have moved from 
cities to suburbs and adjacent rural 
areas; and since savings banks are 
community institutions, Mr. Thle- 
feld contends that they should be 
permitted to serve their original 
clientel. This could be achieved, 
he points out, through limited and 
regulated authority to relocate ex- 
isting facilities and open new offices. 

To keep pace wth social and 
economic change, a broadening of 
services is recommended. Mr. Ihle- 
feld observes that savings bank life 
insurance has proved a sound sup- 
plement to savings service and 
comments that other appropriate 
steps are in order. Among these are 
a careful study of the investment 
of pension funds of smaller busi- 


nesses and retirement trust funds 
for the self-employed, when the lat- 
ter gain legislative approval. Mr. 
Ihlefeld feels it would be highly 
desirable to give the employee “a 
treasured passbook to represent his 
growing equity in a pension fund, 
instead of a participation that 
seems vague and remote, especially 
to younger persons far from retire- 
ment age.” 


A “variable savings account” is 
also recommended for consideration 
and investigation. This would in- 
clude part participation in an 
equity fund of fluctuating value. 
Such an account could yield a 
higher rate of return and afford 
some protection to the investor 
from inflation. , 


Another new service could cover 
the extension of personal loans to 
depositors on a limited scale for 
certain contingencies. Another sug- 
gestion is that the savings banks 
should be in a position to encourage 
and give objective, qualified counsel 
in connection with the many finan- 
cial problems not easily understood 
by the layman; these problems con- 
cern the buying and financing of 
homes and automobiles, the incur- 
rence of mortgage and personal 
debt, the accumulation of life in- 
surance, savings accounts and se- 
curities, the establishment of a 
trust estate. Here, by giving the 
needed guidance, the banks would 
have an opportunity to render an 
invaluable service, which would not 
only promote thrift but would also 
assure the loyalty of depositors. 

Adoption of modern advertising 
methods, including effective adver- 
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tising and public relations pro- 
grams, is also urged. Mr. Thlefeld 
recommends the enactment of a 
model savings bank law by every 
state in the Union. Purpose of such 
legislation is two-fold: to promote 
the organization of new savings 
banks and to permit the conversion 
of savings and loan associations to 
the former, where such associations 
wish to shift their primary emphasis 
to thrift promotion. 


Savings Banks Dividends 


George A. Mooney, New York 
State Superintendent of Banking, 
declares that more mutual savings 
banks should follow the policy of 
paying split-dividends. Split-rates, 
he points out, “can give a special 
reward to the diligent, faithful sav- 
er over the customer who uses a 
savings account as if it were a 
check book.” Another advantage 
of split-rates is that it constitutes 
a practical way of experimenting 
with higher dividends at a time 
when earnings do not justify a 
higher rate “across the board.” 

Mr. Mooney concedes that dif- 
ficulties of technique exist in split- 
rates, but believes that old-fash- 
ioned ingenuity can surmount such 
problems. Fifty years ago, he notes, 
over half of all savings banks were 
on split-rates. He further observes 
that this was at a time when ac- 
counting machines were in their 
infancy and that banks then had 
split-rates — not only two ways, 
but three and four ways as well. 

One New York savings bank re- 
cently announced a split-rate based 
on duration. To the basic rate of 
234 per cent was added an extra 
1/4 of 1 per cent on funds that were 
steadily on deposit for a year or 
longer. Such a policy, of course, 
not only facilitates a gradual tran- 
sition to a higher dividend plateau, 
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but also rewards genuine savings. 

Mr. Mooney decries excessive 
raising of dividend rates by indi- 
vidual institutions and the adver- 
tising of such increases “from the 
housetops.” Such a program, he 
emphasizes, represents a declara- 
tion of war on all other savings 
banks in the neighborhood. Such 
others must follow suit whether 
they can afford to or not. The un- 
fortunate impact of such events is 
clear. With deposits growing, it 
would speed up the drop in the 
surplus ratio. And any attempt 
to boost earning rates unwisely 
could expose the dwindling surplus 
to an even greater risk. 


Bond Market 


Rudolf Smutny of the invest- 
ment banking firm of Salomon 
Bros. & Hutzler, finds basis for be- 
lieving that the crest of the present 
money market stringency may not 
yet have been reached. He calls 
attention to the fact that the new 
issue calendar of scheduled bond 
offerings is still building up. How- 
ever, he also notes that the long- 
term bond market seems to be 
showing signs of being close to 
“bottoming out.” Although bond 
dealers no longer find new issues 
being snapped up on the first day 
of trading, such issues continue to 
move out of inventory and are 
eventually cleaned up. 

Although short-term money rates 
have been moving up, seasonal and 
other factors should ease the situa- 
tion in time. And when this oc- 
curs, remarks Mr. Smutny, it. will 
probably signal an improvement in 
long-term bond prices. He raises 
the question, however, as to wheth- 
er any prospective easing of funds 
will be of sufficient magnitude to 
meet all demands should economic 
activity continue at a high rate. 





THE BANKING 


“Once we successfully surmount 
the obstacles besetting our path 
today,” states Mr. Smutny, “we 
face a future of boundless economic 
opportunity; that under such cir- 
cumstances changes in the price of 
money will be gradually upward; 
that the influence of such changes 
may be mildly deflationary on bond 
prices, the downward trend of 
which may be cushioned, from time 
to time, by brief appearances in 
the money market of the ghost of 
the late depression, the easy money 
ladder of interest rates. But don’t 
let such appearances disturb you. 
Money is going to continue to be in 
demand because, economic circum- 
stances permitting, the American 
economy is going places. I am 
firmly convinced that it presents to 
all of us an opportunity unlimited.” 


Valuation 


Of particular interest to com- 
mercial bank trust and loan officers 
is the newly issued “Appraisal and 
Valuation Manual” of the Ameri- 
can Society of Appraisers. Included 
are many informative articles on 
the subject of valuation by recog- 
nized experts in the field. Among 
them are authoritative discussions 
pertaining to real estate values, ap- 
praising for mortgage purposes, 
appraisal of real estate for tax as- 
sessment purposes, valuation of 
stock in a going concern, as well as 
other problems which frequently 
concern bank management. 

The volume is cross-indexed for 
ready reference, contains a bibliog- 
raphy of reference books useful to 
appraisers and valuation engineers, 
an explanation of legal words and 
phrases, as well as a roster of recog- 
nized valuation engineers and ap- 
praisers — the Society’s member- 
ship throughout the nation. The 
handbook has been released by the 
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manual division of the Society at 
100 W. 42 Street, New York City. 


Business Outlook 


Business during 1956 will be at a 
record peak, with a Gross National 
Product well above $400 billion, ac- 
cording to economist Gordon W. 
McKinley of the Prudential Insur- 
ance Company of America. Al- 
though the past few months have 
witnessed a levelling off in a num- 
ber of important business indexes, 
he is of the opinion that these are 
temporary adjustments; that they 
are more in the nature of minor 
hesitations in the course of the 
boom and do not herald the be- 
ginning of a business downturn. 

Mr. McKinley estimates that the 
1956 total of Federal, State and 
local Government purchases will 
exceed 1955 performance and that 
there will also be an increase in 
business capital expenditures. He 
anticipates that inventory spending 
will continue at about the present 
rate and that consumers, aided by 
a reduction in the income tax rate, 
are likely to increase their pur- 
chases by as much as $12 billion 
over the 1955 level. Recapitulat- 
ing, he finds it “fairly certain that 
our free enterprise system will es- 
tablish still another record next 
year.” 

But this prospective rise in busi- 
ness activity, Dr. McKinley warns, 
is likely to strain the productive 
capabilities of the economy and 
result in considerable upward pres- 
sure on consumer prices. In such a 
situation — with business activity 
at capacity and prices moving up 
— he expects that the Federal Re- 
serve will place severe limitations 
on the amount of credit available 
to commercial banks. Consequently 
he is also of the opinion that next 
year’s money and capital markets 
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will be even tighter than at present, 
and that interest rates, generally, 
will be higher than they are now. 

Although some decline is antici- 
pated for housing starts, this does 
not mean that the demand for 
mortgage loans will be lower. Even 
a reduction from 1,300,000 to 1,- 
100,000 starts in 1956 will probably 
result in no diminution in the de- 
mand for mortgage money, says 
Dr. McKinley. The explanation 
lies in the expected rise in the aver- 
age price of new homes built, plus 
the increase in the need for funds 
to finance the sale of existing 
homes. 

With respect to the supply side 
of the mortgage fund equation, it 
is unlikely that the restrictive ac- 
tions taken by governmental agen- 
cies will be reversed at an early 
date. Therefore, Dr. McKinley 
concludes, the volume of funds en- 
tering the mortgage market in 1956 
will be held down to a level equal 
to, or slightly below, 1955 volume. 
Accordingly, with the demand no 
less, it is Dr. McKinley’s conclusion 
that mortgage loan rates in 1956 
will continue firm, and will prob- 
ably average higher than in 1955. 


Institutional Investments 


Ten years ago, institutions held 
approximately $11 billion in com- 
mon and preferred stock. Early 
this year, such equity holdings 
were at the $32 billion level. Per- 
haps about 50 per cent of this in- 
crease has resulted from rising 
markets, with purchases accounting 
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for the remainder. Ten years ago, 
institutions were making annual 
net purchases of stocks at a rate of 
about $250 million a year. Today, 
these net purchases are running at 
an annual rate of $1.5 billion. 
Roughly 12 per cent of the total 
marketable shares of American 


business is held by institutions. 


This demand is still growing. 
Keith F. Funston, president of 
the New York Stock Exchange, 
estimates that institutional hold- 
ings will almost double by 1965 and 
reach a level of $60 billion. This 
forecast — based on 1954 price 
levels—will amount to 24 per cent 
of the estimated value of all shares 
outstanding. 


Pension funds, which currently 
hold about $3.5 billion in stocks, 
will own about $17 billion in 
equities by 1965. Life insurance 
companies, which currently hold 
$3.3 billion in stock, will expand 
their holdings to the $6 billion level 
in 10 years. Pension funds have 
been experiencing a dynamic 
growth and their investment policy 
will be influenced, in large part, by 
the necessity of furnishing a retired 
person with certain purchasing 
power — regardless of how many 
dollars are required to provide it. 


By 1965, says Mr. Funston, cor- 
porations will have a need for some 
$80 billion in new equities — “sim- 
ply to reach industrial levels pro- 
jected . . . and in order to keep 
corporate equity and debt financing 
in sound balance.” 
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HOW TO AUDIT 
A BANK 


By MARSHALL C. CORNS 










This new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to show 
how to audit any bank as required by law but discusses 
in detail the responsibilities of directors, the pitfalls of 
bank management and operation, and the positive pro- 
tectional and precautionary controls to set up so as to 
avoid embezzlements and defalcations. It contains 
many samples, schedules and forms used in undertak- 
ing an audit so that it is complete in every way. 










The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president 
in both city and country banks, large and small. 


Over 84 exhibits add to the usefulness of the book 
which makes it indispensable for bank directors, offi- 
cers, auditors, students, bank examiners, public ac- 
countants, supervisory authorities and certified public 
accountants. 
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Banking Law Journal Digest 


(FIFTH EDITION) 


With the 1955 Cumulative Supplement 


ANNUAL CUMULATIVE SUPPLEMENTS e@ CONTINUALLY DOWN TO DATE 


The Fifth Edition of the BANK- 
ING LAW JOURNAL DIGEST 
and the 1955 Cumulative Sup- 
plement are now ready for 
delivery. 


The BANKING LAW JOURN- 
AL DIGEST, a volume which 
has been familiar to bankers 
and banking attorneys for many 
years, contains digests of the 
legal decisions which have ap- 
peared in the monthly issues of 
The Banking Law Journal since 
the establishment of the Journal 
in 1889 down to the beginning 
of the present year. 


More than two thousand im- 
portant banking decisions have 
been made by the courts since 
the Fifth Edition appeared in 
1939. These, of course, are in- 
cluded in the new 1955 cumula- 
tive supplement. 


These digests are grouped under 
150 main headings arranged in 
alphabetical order — Accep- 
tances, Accommodation Paper, 
Agents, Altered Paper, Assign- 
ments, Attachments, Banking, 
Bills, Bonds, Checks, Collections, 


Deposits, etc. 


DEPENDABLE FACTS AND GUIDANCE 


10,000 Digests of Banking Decisions — Arranged for 
Quick Reference — Complete Table of Cases — 150 
Main Headings — 1,618 Sections — Over 1,000 Pages 
Fabrikoid Binding — Price $15.00 Including Supplement 


(The 1955 Cumulative Supplement is available at $7.50 
to subscribers who have the Fifth Edition) 
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